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STATE OF MICHIGAN
JUDICIAL DISTRICT

Kent County 17th JUDICIAL CIRCUIT
COUNTY PROBATE

Original - Court
1st copy - Defendant

SUMMONS

2nd copy - Plaintiff 
3rd copy - Return 

CASE NO.

7. ? 5 0 6_ -cz

Instructions: Check the items below that apply to you and provide any required information. Submit this form to the court clerk along with your complaint and, 
if necessary, a case inventory addendum (form MC 21). The summons section will be completed by the court clerk.

Domestic Relations Case
 There are no pending or resolved cases within the jurisdiction of the family division of the circuit court involving the family or 
 family members of the person(s) who are the subject of the complaint.
 There is one or more pending or resolved cases within the jurisdiction of the family division of the circuit court involving 
the family or family members of the person(s) who are the subject of the complaint. I have separately filed a completed 
confidential case inventory (form MC 21) listing those cases.
 It is unknown if there are pending or resolved cases within the jurisdiction of the family division of the circuit court involving 
the family or family members of the person(s) who are the subject of the complaint.

Civil Case
 This is a business case in which all or part of the action includes a business or commercial dispute under MCL 600.8035. 
 MDHHS and a contracted health plan may have a right to recover expenses in this case. I certify that notice and a copy of 
 the complaint will be provided to MDHHS and (if applicable) the contracted health plan in accordance with MCL 400.106(4). 

0 There is no other pending or resolved civil action arising out of the same transaction or occurrence as alleged in the 
complaint.

0 A civil action between these parties or other parties arising out of the transaction or occurrence alleged in the complaint has

been previously filed in  this court,  ________________________________________________ Court, where

it was given case number and assigned to Judge___________________________________

The action  remains  is no longer pending.

Summons section completed by court clerk. SUMMONS

NOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are notified:
1. You are being sued.
2. YOU HAVE 21 DAYS after receiving this summons and a copy of the complaint to file a written answer with the court and 

serve a copy on the other party or take other lawful action with the court (28 days if you were served by mail or you were 
served outside this state).

3. If you do not answer or take other action within the time allowed, judgment may be entered against you for the relief 
demanded in the complaint.

4. If you require special accommodations to use the court because of a disability or if you require a foreign language interpreter 
to help you fully participate in court proceedings, please contact the court immediately to make arrangements.

Issue date
X J-

Expiration date*

A,r. 4 9 OfWQ

Court clerk

LISA POSTHUMUS LYONS
*This summons is invalid unless served on or before its expiration date. This document must be sealed by the seal of the court.

mc 01 (9/19) SUMMONS MCR 1.109(D), MCR 2.102(B), MCR 2.103, MCR 2.104, MCR 2.105
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NOW COMES Defendants Marian Sheridan, Amy Facchinello, Rose Rook, and Hank 

Choate (“Defendants”), by and through their undersigned counsel, and they hereby move this 

Court for judgment as a matter of law pursuant to MCR 2.116(C)(8) and for an award of 

attorneys’ fees and costs pursuant to MCL 600.2591. 

As set forth in Defendants’ accompanying brief, Plaintiffs’ claims lack any legal merit 

whatsoever and are frivolous.  Accordingly, the Court should dismiss the Complaint and award 

Defendants their attorneys’ fees and costs. 

WHEREFORE, Defendants move this court for an order dismissing the Complaint for 

failure to state a claim as a matter of law and for an award of attorneys’ fees and costs. 

    Respectfully submitted, 

AMERICAN FREEDOM LAW CENTER 
      
 

___________________________ 
Robert J. Muise, Esq. (P62849) 
P.O. Box 131098 
Ann Arbor, MI 48113 
(734) 635-3756 
Counsel for Defendants Marian Sheridan, Amy 
Facchinello, Rose Rook, and Hank Choate 

 
Date: December 14, 2023. 
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INTRODUCTION 

 Undoubtedly, the 2020 general election was contentious.  But so are most general 

elections.  For example, Al Gore repeatedly claimed that the 2000 election was “stolen” by 

George W. Bush.  (See https://gop.com/video/12-minutes-of-democrats-denying-election-

results/).  Hillary Clinton continues to claim that the 2016 election was “stolen” by Donald 

Trump (id), and she has publicly proclaimed that Donald Trump was an “illegitimate president.”  

(https://abcnews.go.com/theview/video/hillary-clinton-calls-donald-trump-illegitimate-president-

66010832).  It’s the nature of politics. 

But not until recent times has a political party (the Democratic Party) sought to 

weaponize the courts and the legal process to punish those who questioned a general election.  

Unfortunately, a dangerous precedent has been set, and it is unclear how this will turn out.  

Typically, what is good for the goose is good for the gander.  Should Republicans prevail in the 

next general election and the losers seek to challenge various aspects of the election, claiming 

that it was illegitimate (which history shows is inevitable), the precedent has been set to unleash 

the power of federal and state attorneys general to target political opponents with burdensome 

and costly criminal indictments and for politically-motivated litigants to pursue civil lawsuits for 

similar reasons.  This dangerous practice must stop, and this Court can play a role in helping to 

do so by granting this motion, dismissing the Complaint, and awarding Defendants their 

reasonable attorneys’ fees and costs for having to defend against this politically-motivated and 

patently frivolous lawsuit. 

Unlike Plaintiffs’ Complaint, the point of this motion is not to relitigate the 2020 

election—that shot is down range.  Rather, the goal of this motion is to put a stop to the 
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weaponization of the legal process to attack political opponents.  Our republican form of 

government will not long sustain such an abusive use of the courts. 

At the end of the day, Plaintiffs cast their ballots for their candidates, their candidates 

won, and their candidates are and have been serving as President and Vice-President of the 

United States as a result.  Defendants’ “fake ballots” were of no consequence to the outcome of 

the election, and they similarly had no impact on any cognizable legal interest of Plaintiffs—

individuals who willingly jumped into the rough and tumble fray of contentious national politics.  

This lawsuit has no legal merit and should be dismissed. 

STANDARD OF REVIEW 

Pursuant to MCR 2.116(C)(8), a party may move for summary disposition when the 

opposing party has failed to state a claim on which relief can be granted.  See MCR 2.116(C)(8).  

A motion under this provision tests the legal basis of the complaint on the pleadings alone.  See 

Maiden v Rozwood, 461 Mich 109, 119 (1999).  When reviewing the motion, “[a]ll well-pleaded 

factual allegations are accepted as true and construed in a light most favorable to the 

nonmovant.”  Id.  “However, mere conclusions, unsupported by allegations of fact, will not 

suffice to state a cause of action.”  Eason v Coggins Mem’l Christian Methodist Episcopal 

Church, 210 Mich App 261, 263 (1995).  The trial court should grant the motion when the claim 

alleged is “so clearly unenforceable as a matter of law that no factual development could 

possibly justify recovery,” Maiden, 461 Mich at 119 (internal quotations and citation omitted), as 

in this case. 

ISSUES PRESENTED 

I. Whether the Complaint should be dismissed for failure to state a claim as a matter of law. 

 Plaintiffs’ Answer: presumably No. 
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 Defendants’ Answer: Yes. 

II. Whether the court should award Defendants’ their legal fees and costs for having to 

defend against this patently frivolous lawsuit. 

 Plaintiffs’ Answer: presumably No. 

 Defendants’ Answer: Yes. 

RELEVANT ALLEGATIONS 

Leading up to the 2020 presidential election in Michigan, Plaintiffs Blake Mazurek, 

Robin Smith, and Timothy Smith were nominated by the Michigan Democratic Party to serve as 

three of the sixteen electors on the Democratic slate of presidential electors (i.e., the 

Biden/Harris electors) to vote in the Electoral College for President and Vice President of the 

United States, in the event that the Democratic presidential candidate, Joe Biden, were to win the 

election in Michigan.  (Compl. ¶ 22). 

The Presidential race in the State of Michigan was called on Wednesday, November 4, 

2020, after the general election held on Tuesday, November 3, 2020.  Joe Biden won the election 

in Michigan by a little more than 154,000 votes.  (Compl. ¶ 26). 

Michigan Election Law provides that the one and only slate of electors from Michigan for 

President and Vice President of the United States is the slate of electors nominated by the 

political party of the candidate receiving the greatest number of votes at the November 

Presidential election.1  (Compl. ¶ 27). 

Following the procedure mandated by Michigan Election Law, after the State Board of 

Canvassers ascertained the result of the election as to the electors of President and Vice President 

of the United States, the Governor of the State of Michigan certified the results of the election in 

 
1 As Plaintiffs admit in their Complaint, Michigan law already designated Plaintiffs as the true 
electors in this case.  There is nothing for this Court to say further or otherwise on this point. 
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Michigan and the names of the electors in this State chosen as electors of President and Vice 

President of the United States.  This is evidenced by the Amended Certificate of Ascertainment 

of the Electors of the President and Vice President of the United States of America signed and 

certified by Governor Gretchen Whitmer, under the Great Seal of the State of Michigan.  A copy 

is attached to the Complaint as Exhibit A.  (Compl. ¶ 28, Ex. A). 

The Amended Certificate of Ascertainment certified that the slate of electors nominated 

by the Democratic Party were duly elected as Electors of the President and Vice President of the 

United States, having received 2,804,040 votes for the winning candidate (Joe Biden) compared 

to the slate of electors nominated by the Republican Party, which received 2,649,852 votes for 

the losing Republican candidate (Donald Trump).  The Amended Certificate of Ascertainment 

ultimately was sent according to law to Congress and the National Archives.  (Compl. ¶ 29). 

Following the procedure mandated by Michigan Election Law, the slate of electors 

nominated by the Democratic Party and elected in the general election held in the State of 

Michigan (i.e., the Biden/Harris Electors, including Plaintiffs) duly convened in the State Capitol 

in Lansing on December 14, 2020, at 2 p.m., and formally cast their 16 electoral votes for Joe 

Biden for President of the United States.  This is reflected in the State of Michigan Certificate of 

Votes for President and Vice President, which is attached to the Complaint as Exhibit B.  

(Compl. ¶ 30, Ex. B). 

Plaintiffs claim “an intangible personal property interest in their lawful office as true 

Electors of the State of Michigan for President and Vice President of the United States, having 

been duly and lawfully elected in the General Election held in the State of Michigan on 

November 3, 2020.”  (Compl. ¶ 59 [emphasis added]). 
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Plaintiffs further allege that “defendants conspired and agreed to submit fraudulent 

election certificates (1) falsely claiming their candidate won the election in Michigan, when in 

fact he lost by over 153,000 votes; (2) falsely claiming they were ‘the duly elected and qualified 

Electors for President and Vice President of the United States of American from the State of 

Michigan,’ when in fact the appropriate government officials in Michigan had already certified 

Michigan’s official election results for Joe Biden; and (3) falsely purporting to ‘certify’ that 

they had ‘convened and organized in the State Capitol’ on December 14, 2020 to cast Michigan’s 

16 electoral votes for Donald Trump, when in fact none of this was true.  A copy of their fake 

election ‘certificates’ signed by the defendants and styled ‘Certificate of the Votes of the 2020 

Electors from Michigan,’ which they offered as an official public record, is attached [to the 

Complaint] as Exhibit C.”  (Compl. ¶ 32 [emphasis added], Ex. C).  Notably, no Plaintiff is 

named or identified in Exhibit C—the alleged “publication.”  Accordingly, nothing in Exhibit C 

says anything about the characteristics, conduct, or beliefs of any Plaintiff. 

Plaintiffs’ electoral college votes were in fact cast for their candidates, Joe Biden/Kamala 

Harris.  Joe Biden and Kamala Harris were elected President of the United States and Vice-

President of the United States respectively, and they are currently serving in that capacity.  In 

other words, no defendant prevented any Plaintiff from casting his or her electoral vote for Joe 

Biden/Kamala Harris.  No defendant prevented Plaintiffs’ candidates, Joe Biden/Kamala Harris, 

from taking their respective offices.  No electoral vote of any Defendant was counted.  That is, 

there was nothing that any Defendant did that prevented Plaintiffs from casting their electoral 

votes or that prevented those electoral votes from counting.2  Nothing. 

 
2 Insofar as it is necessary, this Court can take judicial notice of the fact that Plaintiffs 
successfully cast their electoral votes for Biden/Harris, that those were the only votes from 
Michigan that were actually counted, that Biden/Harris prevailed in the election, and that Joe 
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The remaining allegations (largely allegations of a “fake elector scheme”) in the 

Complaint are immaterial.  That is, they are of no legal consequence, as the discussion below 

illustrates. 

ARGUMENT 

I. PLAINTIFFS’ DECLARATORY JUDGMENT CLAIM IS MOOT AS IT SEEKS 
TO OBRAIN A JUDGMENT ON A “PRETENDED CONTROVERSY” AND 
THUS FAILS AS A MATTER OF LAW. 

 
 Plaintiffs seek a declaration from this Court that they, and “not defendants, were true 

Electors of the State of Michigan for President and Vice President of the United States, and that 

defendants’ fake elector scheme was illegal under Michigan law.”  (Compl, Relief Req. ¶ (a)).  

But it is without question that Plaintiffs’ votes were the only ones considered (i.e., they were in 

fact the actual electors under existing Michigan law), resulting in the election of their candidates.  

In short, there is no controversy for this Court to resolve via the prospective remedy of a 

declaratory judgment.  It is patently frivolous to pretend otherwise.  Plaintiffs’ claim is moot.3   

“It is universally understood by the bench and bar . . . that a moot case is one which seeks 

to get a judgment on a pretended controversy, when in reality there is none . . . .”  League of 

Women Voters of Mich v Sec’y of State, 506 Mich 561, 580 (2020) (quoting Anway v Grand 

Rapids R Co, 211 Mich 592 (1920)).  An issue is moot if a judicial decision on that issue would 

have no practical legal effect, as in this case. 

 
Biden is currently serving as President of the United States and Kamala Harris is currently 
serving as Vice-President of the United States as a direct result.  See MRE 201(b) (providing that 
a judicially noticeable fact is one that is “either (1) generally known within the territorial 
jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be questioned”). 
3 This point is further illustrated by the fact that Plaintiffs are not seeking injunctive relief as 
there is nothing to enjoin.   
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In Equity Funding, Inc v Village of Milford, 342 Mich App 342 (2022), the Michigan 

Court of Appeals made the following relevant ruling: 

Equity’s arguments regarding the validity of the lien and who paid it off are 
irrelevant.  The fact remains that following the payment, Milford released the 
lien.  To declare the lien invalid then, by entering a declaratory judgment or 
quieting title in Equity, would have had no practical legal effect on the parties.  
Adams, 340 Mich App at 251, 2022 Mich App LEXIS 533 at *8.  The lien had 
already been discharged, and Equity, in effect, achieved the result it sought—
clearing title to the property.  Therefore, with regard to the quiet-title and 
declaratory-judgment claims, there was no controversy left to resolve, and the 
circuit court correctly concluded they were moot.  

 
Id at 351 (emphasis added).  Here, Plaintiffs’ request for declaratory relief has no practical legal 

effect on the parties.  None.  Defendants’ “fake elector scheme” was rejected.4  Plaintiffs’ 

electoral votes were cast and counted pursuant to Michigan law, Plaintiffs’ candidates won the 

election, and they are currently serving as President and Vice-President of the United States.  In 

sum, there is no legal controversy to resolve.  To claim otherwise is patently frivolous. 

II. PLAINTIFFS’ INVASION OF PRIVACY – FALSE LIGHT CLAIM FAILS AS A 
MATTER OF LAW. 

 
Plaintiffs allege that Defendants’ failed attempt to offer an alternate slate of electors in 

support of Donald Trump violated the tort of invasion of privacy/false light by publicizing “fake 

elector certificates” that apparently invaded Plaintiffs’ privacy and/or attributed to Plaintiffs 

highly objectionable characteristics with actual malice.  The claim is patently frivolous. 

 
4 As the Court knows, Defendants in this civil case have been indicted by the Michigan Attorney 
General for their involvement in the 2020 election—the very same “fake electors scheme” 
alleged here.  (Insofar as necessary, the Court can take judicial notice of this fact pursuant to 
MRE 201, and Defendant Sheridan previously provided this Court with a copy of the criminal 
complaint as exhibit 1 in support of her motion to stay/for a protective order).  Similar to how a 
conviction in the criminal case will have no impact on any cognizable legal interest of any 
Plaintiff (it may make them “feel” good, but that is irrelevant), a declaration in this case will 
similarly have no impact on any cognizable legal interest of any Plaintiff.  At the end of the day, 
this is a politically-motivated, pretend controversy designed to harass Defendants and to take a 
political “victory lap.”  It is objectively an abuse of the legal process. 
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There are four types of invasion-of-privacy claims: “(1) intrusion upon the plaintiff’s 

seclusion or solitude or into his private affairs; (2) public disclosure of embarrassing private facts 

about the plaintiff; (3) publicity that places the plaintiff in a false light in the public eye; and (4) 

appropriation, for the defendant’s advantage, of the plaintiff’s name or likeness.”  Puetz v 

Spectrum Health Hosps, 324 Mich App 51, 69 (2018) (citation and quotation marks omitted).   

To establish a claim for false-light invasion of privacy, a plaintiff must prove “the 

defendant broadcast to the public in general, or to a large number of people, information that was 

unreasonable and highly objectionable by attributing to the plaintiff characteristics, conduct, or 

beliefs that were false and placed the plaintiff in a false position.”  Puetz, 324 Mich App at 69 

(quotation marks and citation omitted) (emphasis added).  “[M]alice is an element of false-light 

invasion of privacy, regardless of whether the plaintiff is a public or private figure.”  Found For 

Behavioral Resources v WE Upjohn Unemployment Trustee Corp, 332 Mich App 406, 413 

(2020).  Consequently, “the defendant must have known of or acted in reckless disregard as to 

the falsity of the publicized matter and the false light in which the plaintiff would be placed.”  Id 

at 410 (quotation marks and citation omitted) (emphasis added).  As described by the Michigan 

Court of Appeals: 

[T]he actual malice test mandates a subjective inquiry concentrating on the 
knowledge of a defendant at the time of a publication.  See Harte-Hanks 
Communications, Inc v Connaughton, 491 US 657, 688 (1989).  Adoption of an 
objective standard that would concentrate on what readers’ inferences “‘should 
have been foreseen’” by a defendant “would permit liability to be imposed not 
only for what was not said but also for what was not intended to be said.”  Newton 
v Nat’l Broadcasting Co, Inc, 930 F2d 662, 680, 681 (CA 9, 1990).  In a case 
such as this, where the plaintiffs are claiming injury from an allegedly harmful 
implication arising from the defendant’s article, plaintiffs “must show with clear 
and convincing evidence that the defendant[] intended or knew of the implications 
that the plaintiff is attempting to draw . . . .”  Saenz v Playboy Enterprises, Inc, 
841 F2d 1309, 1318 (CA 7, 1988).  Further, that conclusion is refuted if only a 
“strained reading of the article itself” would yield the offensive interpretation that 
a plaintiff alleges.  Howard v Antilla, 294 F3d 244, 254 (CA 1, 2002). 
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Battaglieri v Mackinac Ctr for Pub. Policy, 261 Mich App 296, 305-06 (2004) (“We have 

conducted the constitutionally required independent examination of the evidence presented here 

and conclude that, under the actual malice requirements imposed by the First Amendment, 

plaintiffs’ complaint should have been dismissed as a matter of law.”) (emphasis added).  Thus, 

whether the allegations support a finding of “actual malice” is a question of law.  See Garvelink 

v Detroit News, 206 Mich App 604, 608 (1994) (“The question whether the evidence in a 

defamation case is sufficient to support a finding of actual malice is a question of law.”). 

Finally, the “publicity must lift the curtain of privacy on a subject matter that a 

reasonable man of ordinary sensibilities would find offensive and objectionable: super-

sensitiveness is not protected[.]”  Reed v Ponton, 15 Mich App 423, 426 (1968) (emphasis 

added). 

To summarize, Plaintiffs’ claim fails as a matter of law for at least five reasons.  First, 

there was no publication by Defendants about or concerning any Plaintiff.  Second, assuming, 

arguendo, that the submission of the “fake elector certificates” is a publication about or 

concerning Plaintiffs, nothing in the certificates convey “unreasonable and highly objectionable” 

matter and, moreover, nothing in the publication “attribut[es]” any objectionable 

“characteristic[], conduct, or belief[]” to any Plaintiff.  Third, Plaintiffs’ alleged “implication” 

theory that the “fake elector certificates” cast Plaintiffs in a false light is defeated by the fact that 

Plaintiffs were already determined as a matter of law to be the actual electors well before the 

“fake elector certificates” were submitted.  Fourth, assuming, arguendo, that the submission of 

the “fake elector certificates” is a publication about or concerning Plaintiffs, nothing in the 

certificate “lift[s] the curtain of privacy on a subject matter that a reasonable man of ordinary 
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sensibilities would find offensive and objectionable.”  And fifth, Plaintiffs’ strained 

“implication” theory does not meet the actual malice standard as a matter of law. 

Here, Plaintiffs claim that Defendants’ “fake elector certificates,” which were 

“purportedly public documents,” “were publicized to many people,” which included submitting 

them to the “United States National Archives and the President of the United States Senate.”  

And this submission allegedly placed Plaintiffs “in a false light” by “implying that plaintiffs were 

not legitimate or valid electors,” (Compl. ¶¶ 52, 53 [emphasis added]), which, of course, is an 

absurd assertion as Plaintiffs were already determined to be the actual electors as a matter of 

Michigan law, and that has never changed.  Moreover, no Plaintiff is named or identified in any 

“fake elector certificate.”  Accordingly, nothing was “publicized” by any Defendant about any 

Plaintiff.   

Plaintiffs’ “implication” argument is further undermined by their allegations, which 

acknowledge that “the appropriate government officials in Michigan had already certified 

Michigan’s official election results for Joe Biden” before any “fake elector certificate” was 

allegedly “publicized.”  (Compl. ¶ 32 [emphasis added]).  In other words, the “fake elector 

certificates” had no potential to convey anything adverse because Governor Whitmer’s 

certification issued and delivered to Congress on November 23, 2020 was deemed “conclusive” 

as to the identity of the Michigan electors.  This Certification was made weeks before the “fake 

elector certificates” were executed and delivered (i.e., “publicized”) to any government official.  

Thus, the “fake elector certificates” had no effect or impact (and thus no adverse “implication”) 

whatsoever.  This is a pretend controversy.   

Thus, Plaintiffs’ “implied” invasion of privacy/false light claim is unreasonable as a 

matter of law as Plaintiffs’ own allegations demonstrate that the “fake elector certificates” were 
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obviously not the legitimate elector certificates.  Consequently, as a matter of law, no reasonable 

person would remotely imply from these “fake elector certificates” that Plaintiffs’ were not the 

actual electors.   

Additionally, according to Plaintiffs, this fabricated “implication” is somehow “highly 

offensive.”  (Id at ¶ 54).  Plaintiffs also allege in a conclusory fashion that this was done with 

“actual malice,” but they do so without presenting “clear and convincing evidence” showing that 

Defendants recklessly sought and intended to invade the privacy of each Plaintiff and/or to cast 

each Plaintiff in the alleged false light, nor could they as Defendants never named nor identified 

any Plaintiff (nor said/publicized anything about the Biden/Harris electors in general) in the 

“fake elector certificates.”   

Defendants were selected as the Trump/Pence alternate slate of electors.  The submission 

of their electoral votes, which were promptly rejected, said nothing about any Plaintiff.  At best, 

Defendants’ actions were either a failed political protest to the results of the general election5 or 

an effort to create an alternate slate of electors should any of the ongoing litigation succeed and 

change the election result.  What these “fake elector certificates” plainly are not is a statement 

about any particular Plaintiff.  Whoever the electors were for Biden/Harris was of no 

consequence.  

In short, this case simply does not fit a cause of action for false-light/invasion of privacy 

as a matter of law.  The circumstances do not involve any Plaintiffs’ right to privacy or concern 

the need to protect Plaintiffs’ privacy whatsoever.  It’s not a close call.  There is no “lifting” of a 

 
5 This also raises First Amendment issues.  See Wesberry v Sanders, 376 US 1, 17 (1964) (“No 
right is more precious in a free country than that of having a voice in the election of those who 
make the laws.”); Hand v Scott, 285 F Supp 3d 1289, 1299 (ND Fla 2018) (“In our democratic 
society where the people are sovereign, voting is the citizen’s ultimate form of political 
expression.”).   
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“curtain of privacy” in this matter.  And the matter “publicized” fails to mention any specific 

Plaintiff (or the Biden/Harris electors in general), let alone publicize anything about them that is 

“offensive and objectionable.”  Plaintiffs have also failed to show by clear and convincing 

evidence that Defendants intended or knew of the implications Plaintiffs are attempting to draw 

here.  Plaintiffs have failed to meet this “actual malice” standard as a matter of law as even a 

“strained reading” of the “fake elector certificates” wouldn’t yield the “offensive interpretation” 

that Plaintiffs allege.  And finally, Plaintiffs’ bogus theory of the harm allegedly caused by the 

“fake elector certificates” doesn’t even rise to the level of “super-sensitiveness.”  Whatever hurt 

feelings Plaintiffs are suffering do not constitute any basis for advancing this or any other legal 

claim.  And this is particularly the case when you consider the context of their claim: Plaintiffs 

willingly jumped into the political fray of a highly contentious and public national election.   

In sum, Plaintiffs’ tortured attempt to make out a false-light/invasion of privacy claim is 

patently frivolous. 

III. PLAINTIFFS’ CONVERSION CLAIM FAILS AS A MATTER OF LAW. 
 
 Plaintiffs allege a claim of statutory conversion in violation of MCL 600.2919a, which 

requires, in relevant part, the “converting [of] property to the other person’s own use.”  MCL 

600.2919a(1)(a).  “[T]he Legislature’s inclusion of the phrase ‘to the other person’s own use’ in § 

2919a(1)(a) indicates its intent to limit § 2919a(1)(a) to a subset of common-law conversions in 

which the common-law conversion was to the other person’s ‘own use.’” Aroma Wines & Equip, 

Inc v Columbian Distribution Servs, Inc, 497 Mich 337, 354-55 (2015). 

“[S]omeone alleging conversion to the defendant’s ‘own use’ under MCL 

600.2919a(1)(a) must show that the defendant employed the converted property for some 
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purpose personal to the defendant’s interests, even if that purpose is not the object’s ordinarily 

intended purpose.”  Id at 359. 

Under the common law, conversion is “‘any distinct act of dominion wrongfully exerted 

over another’s personal property in denial of or inconsistent with his rights therein.’”  Aroma 

Wines & Equip, Inc, 497 Mich at 346 (emphasis added); see also Foremost Ins Co v. Allstate Ins 

Co, 439 Mich 378, 391 (1992) (“In the civil context, conversion is defined as any distinct act of 

domain wrongfully exerted over another’s personal property in denial of or inconsistent with the 

rights therein.”).  “The gist of conversion is the interference with control of the property.”  

Sarver v Detroit Edison Co, 225 Mich App 580, 585 (1997) (quotations and citation omitted). 

The Michigan Supreme Court has held that an action for “trover” will not lie for 

intangible property, such as a business’s goodwill.  Powers v Fisher, 279 Mich 442, 449 (1937).  

And the Court has continued to describe a claim for conversion as applying to tangible chattel 

property.  See Thoma v Tracy Motor Sales, Inc, 360 Mich 434, 438-439 (1960).  Nevertheless, 

the Michigan courts have recognized that common-law conversion has been extended to some 

forms of intangible property.  More specifically, the courts have extended the tort to cover 

intangible property that was represented or connected by something tangible.  See Sarver, 225 

Mich App at 585-86.  However, the intangible property must be of a kind that is capable of being 

“owned and possessed to the exclusion of others”—that is, the intangible item must possess 

property-like traits.  Id at 586 (internal citation and quotation omitted); see also id (holding that 

an intangible idea even if produced in a written document was not property capable of being 

converted, stating that “although plaintiff expressed her idea for an automated turn-on/disconnect 

process in written form, she did not thereby transform the idea into intangible property that was 

subject to private ownership”) (emphasis added). 
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 “Under Michigan law, . . . an elected official has no property right to public office.” 

Wayne Co Retirees Ass’n v Wayne Co, ___F Supp 3d___; 2017 US Dist LEXIS 225011, at *16 

(ED Mich, Feb. 24, 2017) (citing cases).  In short, “[a] public office cannot be called ‘property’ . 

. . .”  Aguirre v State, 315 Mich App 706, 718 (2016) (citing cases). 

 As stated by the Michigan Supreme Court: 

[W]e believe that public offices should not be treated like private property.  As 
Davies observed, “To treat political rights as economic commodities corrupts the 
political process.”  Such treatment fundamentally misunderstands the nature of 
public office: the law has long been clear that there is no property interest in 
holding public office.  As we have stated, “A public office cannot be called 
‘property,’ within the meaning of” various constitutional provisions protecting 
property interests, including the Due Process Clause.  Instead, “[p]ublic offices 
are created for the purposes of government.  They are delegations of portions of 
the sovereign power for the welfare of the public.  They are not the subjects of 
contract, but they are agencies for the State . . . .”  Thus, public offices cannot be 
commoditized for the personal benefit of the officeholder or aspiring officeholder. 
 

People v Smith, 502 Mich 624, 638-39 (2018); see also LaPointe v Winchester Bd of Educ, 366 F 

App’x 256, 257 (CA 2, 2010) (“[E]lected officials lack such a protected property interest in their 

elected offices because public offices are mere agencies or trusts, not property.”) (internal 

quotation marks and alterations omitted); Haney v Winnebago Co Bd, ___F Supp 3d___; 2020 

US Dist LEXIS 46645, at *16 (ND Ill, Mar. 18, 2020) (“[T]his Court remains bound by the 

Supreme Court’s instruction that, as an elected official, Haney lacks a constitutionally cognizable 

protected property interest in his elected position . . . .”); Taylor v Beckham, 178 US 548, 576 

(1900) (“The view that public office is not property has been generally entertained in this 

country.”).  

 Plaintiffs’ conversion claim is frivolous for at least four reasons.  First, Plaintiffs allege 

“an intangible personal property interest in their lawful office as true Electors of the State of 

Michigan for President and Vice President of the United States.”  (Compl. ¶ 59 [emphasis 

App.130

R
E

C
E

IV
E

D
 by M

C
O

A
 10/29/2025 1:57:28 PM



- 15 - 
 

added]).  Unquestionably, this is a public “office.”  Plaintiffs were serving a public function.  

That is, they were elected to a public and political office to serve a public purpose.  They did not 

accept this public office for personal gain; doing so is called corruption.6  As stated by the 

Michigan Supreme Court, “To treat political rights as economic commodities corrupts the 

political process.  Such treatment fundamentally misunderstands the nature of public office . . . .”  

Smith, 502 Mich at 638 (emphasis added).  Because Plaintiffs have no personal property interest 

whatsoever in this public “office,” there was no “property” for Defendants to convert as a matter 

of law.  It is frivolous to argue otherwise. 

 Second, the “intangible property” interest that Plaintiffs’ assert is only subject to 

conversion if it is of a kind that is capable of being “owned and possessed to the exclusion of 

others.”  See Sarver, 225 Mich App at 586 (internal citation and quotation omitted) (emphasis 

added).  Plaintiffs’ alleged interest in “their lawful office as true Electors of the State of Michigan 

for President and Vice President of the United States” is not an interest that is capable of being 

owned or possessed to the exclusion of others.  Indeed, this “office” is not “subject to private 

ownership” and thus not subject to conversion as a matter of law.  See id at 587.  It is frivolous to 

argue otherwise. 

 Third, no Defendant took dominion over Plaintiffs’ “intangible property.”  There was no 

“interference with control of the property.”  Plaintiffs’ electoral votes were submitted and 

counted, resulting in the election of their candidates.  Plaintiffs’ purposes for submitting the 

electoral votes were achieved.  Defendants’ actions did nothing to prevent any of this from 

 
6 Plaintiffs are asking for $25,000 in damages (and treble damages for conversion).  Do they 
think they could have sold their electoral vote for that amount of money (or for any amount of 
money for that matter) without running afoul of public corruption laws?  See MCL 168.931.  
This all demonstrates that Plaintiffs had nothing of personal value in their “office” to be 
converted in the first instance. 
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occurring.  In short, no Defendant exercised any “dominion” whatsoever over any property (or 

property interest) of Plaintiffs.  It is frivolous to argue otherwise. 

Finally, to convert property (which didn’t happen here as a matter of law as set forth 

above) to Defendants’ “own use” under MCL 600.2919a(1)(a), Plaintiffs must show that 

Defendants converted this property for some purpose personal to Defendants.  Defendants never 

obtained anything of personal value from Plaintiffs by submitting the “fake elector certificates.”  

Moreover, Defendants did nothing with the Biden/Harris slate of electors (i.e., the tangible 

connection to Plaintiffs’ alleged intangible property interest).  It is frivolous to argue otherwise.   

 In the final analysis, Plaintiffs’ conversion claim is patently frivolous. 

IV. PLAINTIFFS’ CONSPIRACY CLAIM FAILS AS A MATTER OF LAW. 

 As set forth above, Plaintiffs have not alleged any viable claims.  Consequently, as a 

matter of law, Plaintiffs have also failed to allege a conspiracy.  “A civil conspiracy is a 

combination of two or more persons, by some concerted action, to accomplish a criminal or 

unlawful purpose, or to accomplish a lawful purpose by criminal or unlawful means.”  Advocacy 

Org for Patients & Providers v Auto Club Ins Ass’n, 257 Mich App 365, 384 (2003) (internal 

quotations and citation omitted).  To support a claim of civil conspiracy, Plaintiffs are required to 

assert some underlying tortious conduct.  Urbain v Beierling, 301 Mich App 114, 132 (2013) 

(“Given that plaintiff has not established that defendants committed an underlying tort, she 

cannot sustain her claims of concert of action and civil conspiracy.”).  “[A] claim for civil 

conspiracy may not exist in the air; rather, it is necessary to prove a separate, actionable tort.”  

Advocacy Org. for Patients & Providers, 257 Mich App at 384 (internal quotations and citation 

omitted). 
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 Accordingly, “[i]t is well settled that a claim for civil conspiracy, standing alone, is not 

actionable.  Cousineau v Ford Motor Co, 140 Mich. App. 19, 36-37 (1985).  In other words, a 

civil conspiracy claim may not be maintained where there are no legal and equitable claims 

remaining, as in this case.  See Detroit Bd of Ed v Celotex Corp, 196 Mich App 694, 713 (1992).  

 In sum, Plaintiffs’ civil conspiracy claim, which stands alone as there is no separate and 

actionable tort, must be dismissed. 

V. DEFENDANTS ARE ENTITLED TO THEIR ATTORNEYS’ FEES AND COSTS. 

 MCL 600.2591 provides, in relevant part, as follows: 

(1)  Upon motion of any party, if a court finds that a civil action or defense to a civil 
action was frivolous, the court that conducts the civil action shall award to the prevailing 
party the costs and fees incurred by that party in connection with the civil action by 
assessing the costs and fees against the non-prevailing party and their attorney. 

* * * 

(3)  As used in this section: 

(a)  “Frivolous” means that at least 1 of the following conditions is met: 

(i)  The party’s primary purpose in initiating the action or asserting the defense 
was to harass, embarrass, or injure the prevailing party. 

* * * 

(iii)  The party’s legal position was devoid of arguable legal merit. 

 
MCL 600.2591.   

Pursuant to MCL 600.2591 and as set forth above, Defendants are entitled to their 

attorneys’ fees and costs as Plaintiffs’ “legal position was devoid of arguable legal merit.”  

Indeed, the claims are patently frivolous.  Moreover, given the frivolous nature of the claims and 

the context in which these claims arise, it is evident that the “primary purpose” of this lawsuit is 

to “harass, embarrass, or injure” Defendants, who are Plaintiffs’ political opponents.   

Upon granting this motion, Defendants will submit for the Court’s review and approval 

their application for attorneys’ fees and costs. 
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CONCLUSION 

 The Court should grant this motion, dismiss Plaintiffs’ frivolous Complaint, and award 

Defendants their reasonable attorneys’ fees and costs. 

Respectfully submitted, 

AMERICAN FREEDOM LAW CENTER 
      
 

___________________________ 
Robert J. Muise, Esq. (P62849) 
P.O. Box 131098 
Ann Arbor, MI 48113 
(734) 635-3756 
Counsel for Defendants Marian Sheridan, Amy 
Facchinello, Rose Rook, and Hank Choate 

 

Date: December 14, 2023. 
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Plaintiffs' Response to Defendant Henry's Motion to Dismiss Under MCR 2.116(C)(8)

Plaintiffs Blake Mazurek, Robin Smith, and Timothy Smith, respectfully submit this

response in opposition to defendant Mari-Ann Henry's motion to dismiss under MCR

2.116(C)(8).

Introduction

Defendant Henry's motion to dismiss must be denied for two related reasons. First,

defendant's motion is procedurally improper. Defendant gives lip service to, but does not honor,

the requirement that in reviewing a motion to dismiss under MCR 2.116(C)(8), all of the factual

allegations in the complaint must be accepted as true. Second, defendant ignores the relevant

legal authorities in Michigan supporting the conclusion that plaintiffs' complaint adequately

states claims upon which relief can be granted. Accepting as tme the factual allegations in

plaintiffs' complaint, as required under MCR 2.116(C)(8), plaintiffs' complaint pleads the

necessary elements to state valid claims under Michigan law for declaratory judgment (Count I),

invasion of privacy - false light (Count II), statutory conversion (Count III), and civil conspiracy

(Count IV). Accordingly, defendant's motion under MCR 2.116(C)(8) must be denied.

Legal Standard under MCR 2.116(C)(8)

The controlling legal standard under MCR 2.116(C)(8) is well-settled. It was succinctly

stated by the Michigan Supreme Court in Maiden v. Rozwood, 461 Mich. 109, 119-120 (1999):

A motion under MCR 2.116(C)(8) tests the legal sufficiency of the
complaint. All well-pleaded factual allegations are accepted as

tme and construed in a light most favorable to the nonmovant.
Wade v. Dep't of Corrections, 439 Mich. 158, 162, 483 N.W.2d 26

(1992). A motion under MCR 2.116(C)(8) may be granted only
where the claims alleged are "so clearly unenforceable as a matter

of law that no factual development could possibly justify
recovery." Id. at 163, 483 N.W.2d 26. When deciding a motion

brought under this section, a court considers only the pleadings.

MCR2.U6(G)(5).
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See also, El-Khalil v. Oakwood Healthcare, Inc., 504 Mich. 152, 159-160 (2019) (same); MCR

2.116(G)(5) ("Only the pleadings may be considered when the motion is based on subrule (C)(8)

or (9)"). It is reversible error to conduct what amounts to analysis under MCR 2.116(C)(10) in

deciding a motion under MCR 2.116(C)(8) by requiring evidentiary support for the claimant's

allegations rather than accepting them as true. El-Khalil, 504 Mich. at 166.

The Allegations in the Complaint

Applying the controlling legal standard cited above, the factual allegations in plaintiffs'

complaint must be accepted as true and construed in a light most favorable to plaintiffs as the

nonmovants. The allegations relevant for purposes of the present motion include the following:

* * *

22. Leading up to the 2020 presidential election in Michigan, plaintiffs
Blake Mazurek, Robin Smith, and Timothy Smith were nominated by the
Michigan Democratic Party to serve as three of the sixteen electors on the
Democratic slate of presidential electors (Le., the Biden/Harris electors), to vote in

the Electoral College for President and Vice President of the United States, in the
event that the Democratic presidential candidate, Joe Biden, were to win the

election in Michigan.

23. Leading up to the 2020 presidential election in Michigan, each of
the defendants, except for Mr. Thompson and Mr. Renner, were nominated by the
Michigan Republican Party to serve as electors on the Republican slate of

presidential electors (i.e., the Trump/Pence electors), to vote in the Electoral

College for President and Vice President of the United States in the event that the
Republican presidential candidate, Donald Trump, were to win the election in

Michigan. .. .

* * ^

26. The Presidential race in the State of Michigan was called on

Wednesday November 4, 2020, after the general election held on Tuesday,

November 3, 2020. Joe Biden won the election in Michigan by more than 154,000
votes.

27. Michigan Election Law is clear that the one and only slate of

electors from Michigan for President and Vice President of the United States is the
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slate of electors nominated by the political party of the candidate receiving the
greatest number of votes at the November Presidential election. MCL 168.42.

28. Following the procedure mandated by Michigan Election Law,

MCL 168.46, after the State Board of Canvassers ascertained the result of the
election as to the electors of President and Vice President of the United States, the

Governor of the State of Michigan certified the results of the election in Michigan

and the names of the electors in this Stale chosen as electors of President and Vice

President of the United States. This is evidenced by the Amended Certificate of
Ascertainment of the Electors of the President and Vice President of the United

States of America signed and certified by Governor Gretchen Whitmer, under the

Great Seal of the State of Michigan. A copy is attached as Exhibit A.

29. The Amended Certificate of Ascertainment certified that the slate
of electors nominated by the Democratic Party were duly elected as Electors of the

President and Vice President of the United States, having received 2,804,040 votes

for the winning candidate (Joe Biden) compared to the slate of electors nominated

by the Republican Party, which received 2,649,852 votes for the losing Republican
candidate (Donald Trump). The Amended Certificate of Ascertainment ultimately
was sent according to law to Congress and the National Archives.

30. Following the procedure mandated by Michigan Election Law,

MCL 168.47, the slate of electors nominated by the Democratic Party and elected
in the general election held in the State of Michigan (i.e., the Biden/Hams

Electors, including plaintiffs) duly convened in the State Capitol in Lansing on
December 14, 2020, at 2 p.m., and formally cast their 16 electoral votes for Joe

Biden for President of the United States. This is reflected in the State of Michigan
Certificate of Votes for President and Vice President attached here as Exhibit B.

31. Despite the results of a free and fair election in Michigan,

canvassed and certified according to Michigan Election Law, the defendants

participated in a fraudulent scheme to steal the election and install the losing

candidate (Donald Trump) as President.

32. Specifically, the defendants conspired and agreed to submit

fraudulent election certificates (1) falsely claiming their candidate had won the
election in Michigan, when in fact he had lost by over 153,000 votes; (2) falsely
claiming they were "the duly elected and qualified Electors for President and Vice
President of the United States of America from the State of Michigan," when in

fact the appropriate government officials in Michigan had already certified
Michigan's official election results for Joe Biden; and (3) falsely purporting to
"certify" that they had "convened and organized in the State Capitol" on December

14, 2020 to cast Michigan's 16 electoral votes for Donald Trump, when in fact

none of this was true. A copy of their fake election "certificate" signed by the

defendants and styled "Certificate of the Votes of the 2020 Electors from
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Michigan," which they offered as an official public record, is attached here as

Exhibit C.

33. The fraudulent election certificates were sent by the defendants

to the President of the Senate of the United States and the Archivist of the
United States with an accompanying "Memorandum" from defendant Kathy
Berden. Defendant Berden falsely identified herself in the Memorandum as

"Chairperson, Electoral College of Michigan" and she falsely claimed to enclose

"duplicate originals of Michigan's electoral votes for President and Vice President

...." See Exhibit C.

* * *

35. The defendants' fake elector scheme was closely coordinated with

the Trump campaign and with others, including Republican National Committee
Chair Rorma McDaniel, such that similar fraudulent election certificates from

similar fake Trump slates of electors in other states that Biden won and Trump

lost, were submitted to Executive Branch officials at the National Archives, and to
the Legislative Branch, including to the Office of the President of the Senate, Vice

President Mike Pence. Select Committee Report, Executive Summary, pp. 41-43,
including fn. 231.

36. The purpose of the fake elector scheme was to give the President

of the United States Senate (which, under the Constitution, is the Vice President) a

puqrorted justification to refuse to count the real electoral votes on January 6,
stealing the election and installing the loser as President. However, the fake

elector scheme failed when Vice President Pence and the Senate parliamentarian
ultimately refused to recognize or count the unofficial fake electoral votes. Select

Committee Report, Executive Summary, p. 43.

37. Defendant Meshawn Maddock, a co-chair of the Michigan

Republican Party, later told an audience in January 2022 regarding the false Trump

electors: "We fought to seat the electors. The Trump campaign asked us to do

that. Select Committee Report, p. 351.

38. Defendants' scheme attempted to subvert the sacred right of
qualified voters in Michigan, enshrined in the State Constitution, to have their

votes counted. Michigan Constitution of 1963, Art. II, Sec. 4.

39. In participating in this fake elector scheme, defendants violated
multiple state and federal criminal laws, including the followmg: MCL 168.932(d)
(making it a felony to "in any manner obstruct or attempt to obstmct any elector in

the exercise of his or her duties as an elector under this act"); MCL 168.933a(a)
(making a person guilty of election forgery if he or she "Knowingly makes, files,

or otherwise publishes a false document with intent to defraud"); MCL 750.248(1)
("A person who falsely makes, alters, forges, or counterfeits a public record . . .
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with intent to injure or defraud another person is guilty of a felony punishable by
imprisonment for not more than 14 years")....

40. Defendant Kathy Berden (described on the fake election
certificates and accompanying memorandum as the "Chairperson" of the purported

"Electoral College of Michigan") and Defendant Mayra Rodriguez (described on
the fake election certificates as the "Secretary" of the fake Trump electors) were

subpoenaed for depositions by the Congressional Select Committee to Investigate
the January 6th Attack on the United States Capitol. Each was asked simple

questions about their signatures on the fake election certificates and why they
signed the certificates purporting to cast electoral college votes for Donald Trump

despite the fact that he had lost the State of Michigan. Instead of answering these
questions, each repeatedly invoked their privilege under the Fifth Amendment
against self-incrimination, on the basis that their truthful answers might tend to

incriminate them in a later criminal proceeding... .

41. Defendants' invocation of their Fifth Amendment privilege against

incrimination, while protective in a criminal case, allows an adverse inference in a
civil case like this one that their truthful answers would support the plaintiffs'

claims. .. .

42. Defendants' fraudulent election certificates falsely portrayed

themselves as the real electors, conversely implying that the Biden electors,
including plaintiffs, were invalid and illegitimate, at best, or fraudulent and

criminal, at worst.

43. Defendants' fake elector scheme fueled widespread
dis information and confusion about the outcome of the election and falsely

cast doubt on the legitimacy of the Biden Electors performing their civic and
legal duty as the only true Electors of the State of Michigan for President and

Vice President of the United States in the 2020 election. This is despite the fact
that calling into question the legitimacy of the Biden Electors, including plaintiffs,
was utterly lacking any good faith basis.

44. The defendants' conduct is highly offensive to any reasonable

citizen. Indeed, defendants' fake elector scheme is contrary to and undermines the

basic democratic principles upon which our country is founded. Almost everyone

in our society recognizes that lying, cheating, and stealing is wrong,and to do so in
connection with a presidential election is traitorous, anti-democratic, and utterly

outrageous.

45. Plaintiffs were highly offended by being cast in the false light
created by defendants. Plaintiffs viewed themselves as performing a civil and

lawful duty as presidential electors in support of a country they love, only to

have their legitimacy questioned and their integrity falsely and publicly
denigrated by defendants' lies in their fake election certificates that
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defendants were the real Electors of the State of Michigan for President and

Vice President of the United States.

46. Plaintiffs suffered humiliation, mental anguish, and stress as a

result of being cast in the false light created by defendants' election fraud and lies.

47. Defendants' election fraud and the resulting humiliation, mental

anguish, and stress has made plaintiffs apprehensive about again seeking to be
nominated as presidential electors in 2024.

48. Defendants' election fraud cynically perpetuated the "Big Lie" that

the election was stolen, while in truth it was the defendants and their co-

conspirators who were attempting to steal the election. Defendants' conduct has

weakened our democracy by eroding public trust in our elections, including
future elections in which plaintiffs might serve as electors.

Count I: Declaratory Judgment

49. Plaintiffs incorporate by reference the preceding paragraphs as if

restated here.

50. Plaintiffs are entitled to a declaratory judgment, under MCR 2.605,

declaring that they were legitimate Electors of the State of Michigan for President
and Vice President of the United States in the 2020 presidential election and that
defendants' conduct violated Michigan law.

Count II: Invasion of Privacy - False Light

51. Plaintiffs incorporate by reference the preceding paragraphs as if

restated here.

52. Defendants' fake elector certificates were purporfedly public

documents and indeed were publicized to many people, including by
submission to the United States National Archives and the President of the

United States Senate.

53. Defendants' fake elector certificates placed plaintiffs in a false

light, falsely portraying defendants as the only real electors and necessarily

implying that plaintiffs were not legitimate or valid electors.

54. Defendants' fake elector certificates, falsely implying that

defendants, not plaintiffs, were the real electors, were highly offensive to a
reasonable person and also to plaintiffs.

55. Defendants acted with actual malice. They knew when they
submitted their election certificates that the certificates were fraudulent, that
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they were fake electors, and that the real Biden electors would be placed in a
false light as a result of defendants' scheme.

56. Defendants conduct has harmed plaintiffs in multiple ways,

including by causing reputational harm, humiliation, mental anguish, and stress,
and defendants' conduct has made plaintiffs apprehensive about again seeking to
be nominated to serve as presidential electors in 2024. In addition, defendants'

conduct has undermined public trust and confidence in elections and the
willingness to accept future election results, including future elections in which

plaintiffs may serve as Electors of the State of Michigan for President and Vice
President of the United States.

Count HI: Statutory Conversion in Violation ofMCL 600.2919a

57. Plaintiffs incorporate by reference the preceding paragraphs as if

restated here.

58. Plaintiffs had an intangible personal property interest in their
lawful office as true Electors of the State of Michigan for President and Vice

President of the United States, having been duly and lawfully elected in the
General Election held in the State of Michigan on November 3, 2020.

59. Plaintiffs property interest and status as true Electors is officially
memorialized in the State of Michigan Amended Certificate of Ascertainment of
the Electors of the President and Vice President of the United States of America

(Exhibit A), and in the State of Michigan Certificate of Votes for President and
Vice President (Exhibit B).

60. Plaintiffs were vested with possession of their property interests as

recognized and memorialized in (1) the State of Michigan Amended Certificate of
Ascertainment of the Electors of the President and Vice President of the United

States of Ajnerica and (2) the State of Michigan Certificate of Votes for President
and Vice President.

61. Defendants wrongfully exerted dominion over plaintiffs property
interest as true Electors in a manner inconsistent with the plaintiffs rights.

Specifically, by signing their fake election certificates described above (i.e., the
"Certificate of the Votes of the 2020 Electors from Michigan" attached as Exhibit
C); by falsely claiming therein that they were "the duly elected and qualified
Electors for President and Vice President of the United States of America from the
State of Michigan"; by falsely purporting to "certify" that they had cast Michigan's
16 electoral votes for Donald Trump; and by mailing the fake election certificates
to the President of the Senate of the United States and the Archivist of the United
States to serve as an official public record purportedly from the true Electors of the

State of Michigan, defendants purported to perform a function that only the tme
Electors had the right and duty to perform. Defendants purported to vote for the
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losing candidate, entirely contradicting the right and the duty of the true Electors to

vote for the winning candidate.

62. Defendants put plaintiffs' converted property to their own use as

described above by fraudulently holding themselves out as the true Electors and

purporting to cast their fake electoral votes for the losing candidate, basing their
action on the fake election certificates that contradicted the true certificates in

which plaintiffs had an interest — (1) the State of Michigan Amended Certificate of
Ascertainment of the Electors of the President and Vice President of the United

States of America and (2) the State of Michigan Certificate of Votes for President
and Vice President.

63. As a result, defendants engaged in conversion in violation of MCL

60CL2919a, entitling plaintiffs to treble damages and attorney fees as provided by
statute.

64. Defendants' conduct has caused plaintiffs to suffer actual damages
as described above, including reputational harm, humiliation, mental anguish, and

stress. In addition, defendants' conduct has made plaintiffs apprehensive about

again seeking to be nominated to serve as presidential electors in 2024. In
addition, defendants' conduct has undermined public trust and confidence in

elections and the willingness to accept future election results, including future

elections in which plaintiffs may serve as Electors of the State of Michigan for
President and Vice President of the United States.

Count IV: Civil Conspiracy

65. Plaintiffs incorporate by reference the preceding paragraphs as if

restated here.

66. Defendants combined together with each other to engage in

concerted action to accomplish the criminal violations alleged in paragraph 39
above by submitting their fake elector certificates.

67. Defendants also combined together with each other to engage in

concerted action to accomplish an unlawful purpose in portraying the Biden

electors, including plaintiffs, in a false light, by falsely portraying defendants as
the real electors and necessarily implying that plaintiffs were invalid and
illegitimate electors.

68. Defendants also combined together with each other to engage in

concerted action to accomplish an unlawful purpose in falsely portraying
themselves as the real electors from the State of Michigan, thereby converting

plaintiffs intangible property interest in their lawfully acquired position as true
electors.
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69. Defendants' conduct has caused plaintiffs to suffer actual damages

as described above, including reputational harm, humiliation, mental anguish, and

stress. In addition, defendants' conduct has made plaintiffs apprehensive about
again seeking to be nominated to serve as presidential electors in 2024. In

addition, defendants' conduct has undermined public trust and confidence in

elections and the willingness to accept future election results, including future
elections in which plaintiffs may serve as Electors of the State of Michigan for

President and Vice President of the United States.

(Emphasis added.)

In her brief, defendant ignores almost all of these allegations. She instead smugly

mischaracterizes plaintiffs' complaint as attempting to state a claim against defendants for

"having voted for Donald Trump." Defendant's Brief, p. 4, n.l. She later asserts that the fake

elector scheme alleged in the complaint was merely a "ceremonial protest vote by Defendants"

similar to what was done by Trump electors in seven other states that Trump lost. Defendant s

Brief, p. 9.

Defendant's mischaracterization and her assertion of disputed fact are not relevant for

purposes of a motion under MCR 2.116(C)(8). Rozwood, supra; El-Khalil, supra. A motion

under MCR 2.116(C)(8) tests the legal sufficiency of the pleading at issue, and all factual

allegations are taken as true, in a light most favorable to the nonmovant Rozwood, supra, 461

Mich. at 119-120; El-Khalil, supra, 504 Mich. at 155 ("We emphasize that a motion for

summary disposition under MCR 2.116(C)(8) must be decided on the pleadings alone and that

all factual allegations must be taken as true.")

Argument

Accepting as true the factual allegations in plaintiffs' complaint, and construing those

allegations in a light most favorable to plaintiffs as the nonmovants, as required under MCR

2.116(C)(8), leads to this inescapable conclusion: plaintiffs' complaint states claims upon which
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relief can be granted. Plaintiffs' complaint pleads the necessary elements under Michigan law to

state valid claims for declaratory judgment (Count I), false light invasion of privacy (Count II),

statutory conversion (Count III), and civil conspiracy (Count IV). As a result, defendant's

motion must be denied.

Plaintiffs9 complaint states a valid claim for declaratory judgment.

Count I of plaintiffs' complaint states a valid claim for declaratory judgment. In

paragraph 50 of plaintiffs complaint, plaintiffs seek a declaration that plaintiffs were legitimate

electors of the State of Michigan for president and vice president of the United States and that

defendants conduct violated Michigan law. Complaint, paragraph 50. This falls squarely within

the Court's authority to enter declaratory judgment as established by the governing court rule.

MCR 2.605(A)(1) ("In a case of actual controversy within its jurisdiction, a Michigan court of

record may declare the rights and other legal relations of an interested party seeking declaratory

judgment, whether or not other relief is or could be sought or granted.") This rule is liberally

construed to provide a broad, flexible remedy with a view toward making the courts more

accessible to the people. Allstate Ins. Co. v. Hayes, 442 Mich. 56, 65 (1993).

Assuming the existence of a case or controversy within the subject matter of the court,

the determination to make a declaration is ordinarily a matter entrusted to the sound discretion of

the court. Hayes^ 442 Mich. at 74. An actual controversy exists when plaintiffs seek a

declaratory judgment to guide future conduct in order to preserve their legal rights. Shavers v.

Attorney Gen. of Michigan, 402 Mich. 554, 588 (1978). Of course, for there to be an actual

controversy, the party seeking declaratory relief must have standing. A "litigant has standing

whenever there is a legal cause of action/' Lansing Sch. Educ. Ass'n v. Lansing Bd. ofEduc.,

487 Mich. 349, 372 (2010). In addition, "whenever a litigant meets the requirements of MCR
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2.605, it is sufficient to establish standing to seek a declaratory judgment." Id. at 353, 372.}

In this case, plaintiffs meet the requirements of MCR 2.605 and therefore have standing

to seek declaratory judgment. There is an actual controversy because defendants have not

acknowledged their wrongdoing or plaintiffs' status as legitimate electors, and plaintiffs

expressly allege that defendants' election fraud has made plaintiffs apprehensive about serving as

presidential electors in future elections. Complaint, paragraphs 47-48. For these reasons,

defendant s motion to dismiss must be denied as to Count I.

Plaintiffs' complaint states a valid claim for false light invasion of privacy.

Count II of plaintiffs' complaint states a valid claim for false light invasion of privacy.

The Michigan Supreme Court recognizes this tort. Dadd v. Mount Hope Church, 486 Mich. 857

(2010). "False light" is one of the four types of invasion of privacy. Beaumont v. Brown, 401

Mich.80,95(1977).

In order to state a claim for false light invasion of privacy, a plaintiff must allege that

defendants disclosed to the public in general, or to a large number of people, information that

was unreasonable and highly objectionable by attributing to the plaintiff characteristics, conduct,

or beliefs that were false and placed the plaintiff in a false position. Puetz v. Spectrum Health

Hospitals, 324 Mich. App. 51, 69 (2018). In addition, a plaintiff must allege that defendants

must have known of or acted in reckless disregard as to the falsify of the publicized matter and

the false light in which the plaintiff would be placed. Id. Accord M Civ JI 114.05 (instructing

Michigan juries on the three elements for false light invasion of privacy: (1) a disclosure to the

1 Defendant argues that plaintiffs' claim is moot, but this ignores the prospective use of the

requested declaration to guide plaintiffs' conduct in future elections to preserve their rights.

Regardless, the mootness doctrine will not be applied to dismiss a publicly significant case
involving issues capable of repetition but evading review. Turunen v. Dir. ofDept. of Nat.

Resources, 336 Mich. App. 468, 480 (2021); Gleason v. Kincaid, 323 Mich. App. 308, 315
(2018) (same).
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general public or to a large number of people, (2) of information that was highly objectionable to

a reasonable person, which attributed to plaintiff characteristics, conduct, or beliefs that were

false and placed plaintiff in a false light, and (3) the defendant must have had knowledge of or

acted in reckless disregard as to the falsify of the disclosed information and the false light in

which the plaintiff would be placed.) It is reversible error to grant a motion to dismiss a claim

for false light invasion of privacy when a complaint adequately pleads the elements of this claim.

Deitz v. Wometco West Michigan TV, 160 Mich. App. 367, 380, 382 (1987) (trial court erred in

dismissing claim for false light invasion of privacy).

In this case, plaintiffs' complaint alleges the necessary elements to state a claim for false

light invasion of privacy. Plaintiffs' complaint alleges (I) a disclosure to the general public or to

a large number of people, (2) of information that was highly objectionable to a reasonable

person, which attributed to plaintiffs characteristics, conduct, or beliefs that were false and

placed plaintiffs in a false light, and (3) the defendants had knowledge of or acted in reckless

disregard as to the falsify of the disclosed information and the false light in which the plaintiffs

would be placed. Specifically, plaintiffs' complaint alleges that (1) defendants' fraudulent

election certificates purported to be official, public documents that defendants disseminated to

the United States Senate and National Archives; (2) the fraudulent election certificates were

highly objectionable to any reasonable citizen who believes in free and fair elections, because the

certificates falsely portrayed defendants as the true electors, necessarily and falsely implying that

plaintiffs were illegitimate electors and fueling widespread disinformation about the election and

plaintiffs' role in it (e.g., that plaintiffs were committing fraud); and (3) defendants knew when

they submitted thek election certificates that they were false and that plaintiffs would be placed

in a false light as a result. See, e.g.. Complaint, paragraphs 33, 38, 42-45, 48, 52-55.
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Defendant argues that defendants' fraudulent election certificates could not put plaintiffs

in a false light because defendants' certificates only assert that defendants are the true electors

and do not expressly state that plaintiffs are not the true electors. Defendant's Brief, p. 9. This

argument does not accept as tme the allegations in the complaint in a light most favorable to

plaintiffs. Rozwood, supra, 461 Mich. at 119-120, El-Khalil, supra, 504 Mich. at 155. Plaintiffs

allege that by defendants portraying themselves as true electors, defendants necessarily implied

that plaintiffs were not true electors, but were illegitimate or fraudulent and criminal. Complaint,

paragraph 42. This is a necessary implication because as alleged in the complaint, Michigan

Election Law is clear that there can be only one true slate of presidential electors from Michigan.

Complaint, paragraph 27 (citing MCL 168.42). In other words, defendants could be legitimate

electors only if plaintiffs were not legitimate electors. These are mutually exclusive because

there was only one winner in the election. Declaring oneself the winner of a presidential election

necessarily implies the other candidate lost, even if not expressly named; when defendants

declared and certified themselves as the winning electors, they were necessarily and impliedly

claiming that plaintiffs were not the winning electors. Thus, defendants falsely portrayed

plaintiffs m a false light by implication, as election losers or thieves or both. See Reighard v.

ESPN, Inc., 341 Mich. App. 526 (2022).

Reighard involved plaintiffs claims of defamation and false light invasion of privacy

based on statements that were implied. The court recognized that a cause of action for

defamation by implication exists in Michigan. Id. at 540-541 ("A defamation by implication

stems not from what is literally stated, but from what is implied.") (Internal quotation omitted).

The court held that defamation and false light invasion of privacy claims are governed by the

same legal standards, and it therefore reversed the trial court's grant of summary disposition on
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plaintiffs false light invasion of privacy claim for the same reasons it reversed the trial court's

grant of summary disposition on plaintiffs defamation claim. Id. at 554. See also, Hawkins v.

Mercy Health Services, Inc., 230 Mich. App. 315, 328, 334-335 (1998) (it was reversible error to

grant summary disposition in favor of defendants against plaintiffs defamation claim when the

implication raised by the defendant's statements was defamatory, even though the statements

"were literally accurate.")

Furthermore, contrary to defendant's suggestion, Michigan law does not require that a

defendant expressly refer to a plaintiff by name in order to sustain a claim for false light invasion

of privacy; rather, it is sufficient if the identity of the plaintiff is reasonable to infer. See Puetz,

324 Mich. App. at 73 (it was reasonable to infer that defendant was referring to plaintiff even

without using plaintiffs name, but trial court did not err in dismissing claim under (C)(10)

because plaintiff could not establish that the alleged statements were made with knowledge that

they were false or in reckless disregard of whether they were true of false). See also, Ha^kins,

230 Mich. App. at 321 (alleged defamatory statement by defendant hospital employer referring

to plaintiff nurse not by name but merely as "one employee" was sufficient to sustain claim, and

summary disposition was inappropriate). Cf. Restatement (Second) Torts, Section 564 (1977)

("Applicability of Defamatory Communication to Plaintiff), Reporters Note (The

communication need not refer to the plaintiff by name if it is reasonably understood as referring

to him") ; Restatement (Second) of Torts, Section 564A ("Defamation of a Group or Class"),

Comment b. ("When the group or class defamed is sufficiently small, the words may reasonably

2 Michigan courts have looked to the Restatement (Second) of Torts in analyzing questions

involving the tort of invasion of privacy. See, e.g., Harkey v. Abate, 131 Mich. App. 177, 182

(1983). Michigan courts also recognize that a claim for false light invasion of privacy is similar
to a defamation claim, Battaglieri v. Mackinac Center for Public Policy, 261 Mich. App. 296,

304 (2004), and governed by the same legal standards. Reighard, 341 Mich. App. at 554.

14
App.150

R
E

C
E

IV
E

D
 by M

C
O

A
 10/29/2025 1:57:28 PM



be understood to have personal reference and application to any member of it, so that he is

defamed as an individual. ) Defendant inexplicably cites and quotes three pages of Battaglieri v.

Mackinac Center for Public Policy, 261 Mich. App. 296, 303-306 (2004) for the suggestion that

the false light in which a plaintiff is placed cannot be inferred. But Battaglieri does not support

this proposition, which would conflict with the authorities cited above.

Defendant also seems to suggest that the First Amendment protects defendants against

plaintiffs' claim for false light invasion of privacy. Defendant's Brief, p. 9. This is not true.

The "actual malice" requirement avoids any violation of the First Amendment, and this is

expressly incorporated in the third element of this cause of action as set forth above (i.e., the

defendant must have had knowledge of or acted in reckless disregard as to the falsify of the

disclosed Information and the false light in which the plaintiff would be placed). See Foundation

for Behavioral Resources v. W.E. Upjohn Unemployment Trustee Corp., 332 Mich. App. 406,

411-412 (2020) (recognizing that malice has long been a required element of a claim for false

light invasion of privacy under Michigan law, regardless of whether the plaintiff is a public or

private figure). In this case, plaintiffs' complaint expressly alleges that defendants acted with

actual malice, specifically, that they knew when they submitted their election certificates that the

certificates were false, that they were fake electors, and that the real electors would be placed in

a false light as a result of defendants' scheme. Complaint, paragraph 55.

For all of these reasons, defendant's motion to dismiss must be denied as to Count II.

Plaintiffs' complaint states a valid claim for statutory conversion.

Common law conversion broadly encompasses "any conduct inconsistent with the

owner's property rights." Aroma Wines & Equipment, Inc. v. Columbian Distribution Services,

Inc., 497 Mich. 337, 353 (2015). In this context, the Legislature enacted statutory conversion in
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MCL 600.29l9a, Aroma Wines, 497 Mich. at 353, which plaintiffs allege in Count III. Statutory

conversion is common law conversion with the added element that the property be converted for

the converter's "own use". MCL 600.2919a(l)(a); Aroma Wines, 497 Mich. at 358-359. This

means that someone alleging conversion to the defendant's "own use" under MCL

600.2919a(l)(a) "must show that the defendant employed the converted property for some

purpose personal to the defendant's interests, even if that purpose is not the object's ordinarily

intended purpose." Aroma Wines, 497 Mich. at 359.

In this case, plaintiffs allege a property interest in their status as true electors, as officially

memorialized in the two true election certificates attached to the complaint. Plaintiffs assert a

right to vote as true electors, and plaintiffs allege that defendants wrongfully exerted dominion

over plaintiffs' property interest as true electors by engaging in the following acts: signing fake

election certificates; falsely claiming therein that they were "the duly elected and qualified

Electors" from Michigan; falsely purporting to "certify" that they had cast Michigan's 16

electoral votes for Donald Trump; and mailing the fake election certificates to the federal

government to serve as an official public record purportedly from the tme electors of the State of

Michigan, thereby purporting to perform a function that only the tme electors had the right and

duty to perform. Complaint, paragraphs 57-63. Thus, plaintiffs' complaint alleges that

defendants have engaged in statutory conversion by engaging in "conduct inconsistent with the

owner's property rights", Aroma Wines, 497 Mich. at 353, and doing so for their "own use"

within the meaning ofMCL 600.2919a(l)(a).

Plaintiffs concede that application of the legal theory of statutory conversion to

defendants' conduct here is novel, presenting an issue of first impression, and that there are no

analogous cases in Michigan. Plaintiffs respectfully submit that the lack of precedent is due to
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the unprecedented and shocking nature of defendants' alleged conduct, but plaintiffs respectfully

submit that the alleged claim falls within the law of statutory conversion as broadly stated in

Aroma Wines or within a reasonable extension of the law to bring within it the unique conduct

alleged here in this case of public importance.

Defendant asserts that intangible property is not capable of being converted. Defendant s

Brief, p. 13. Defendant is mistaken. Sarver v. Detroit Edison Co., 225 Mich. App. 580, 586

(1997) ("Michigan appellate courts have held that certain intangible property can be the subject

of a conversion action") (citing cases.) See also, Tuuk v. Andersen, 21 Mich. App. 1, 13 (1969)

("intangible personal property can be the subject of conversion . . . . ) Cf. Johnson v. Secretary

of State, 506 Mich. 975, 311-312 (2020) (Clement, J., concurring) (recognizing that the election

certificate issued to the winner of an election evidences the winner's "title to the office).

Here, plaintiffs assert a property interest in their status as electors, memorialized in the

tme election certificates, which defendants interfered with when they cast doubt on the tme

certificates with their fake certificates. While it is doubtful under existing caselaw whether

plaintiffs' alleged property interest is the type of "property" subject to conversion , plaintiffs

respectfully submit that the law of conversion can be clarified to accommodate, or should be

extended to accommodate, these facts. See Restatement (Second) of Torts Section 242

("Conversion of Documents and Intangible Rights") (1965), Comment f. (noting that while

liability for conversion has not been extended beyond the kind of intangible rights which are

customarily represented by and merged in a document, the process of extension of the law of

3 Compare People ex rel. Metevier v. Therrien^ 80 Mich. 187, 196 (1890) (recognizing that the

right to hold public office "is a property right" that can be divested only in conformance with
statute) -with Attorney General v. Jochim, 99 Mich. 358, 367 (1894) (stating that a public office
"cannot be called 'property,'" within the meaning of Due Process Clause). See also, Aguirre v.

State of Michigan, 315 Mich. App. 706, 718 (2016) (citing Jochim but omitting Therrien).
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conversion "has not, however, necessarily terminated; and nothing that is said in this Section is

intended to indicate that in a proper case liability for intentional interference with some other

kind of intangible rights may not be found.")

For these reasons, plaintiffs respectfully submit that Count III adequately states a claim

for statutory conversion under existing case law, but if not, the law should be modified or

extended to allow such a claim under the egregious facts alleged in this case.

Plaintiffs complaint states a valid claim for civil conspiracy.

Count IV of plaintiffs' complaint states a valid claim for civil conspiracy. "A conspiracy

is a combination of two or more persons, by some concerted action, to accomplish a criminal or

unlawful purpose, or to accomplish a purpose not unlawful by criminal or unlawful means.

Fenestra Inc. v. Gulf American Land Corp., 377 Mich. 565, 593 (1966). The gist or gravamen of

the action is not the conspiracy but the wrongful acts causing the damages. Id. at 593-594. See

also, Temborius v. Slatkin, 157 Mich. App. 587, 599-600 (1986) ("Civil conspiracy is a

combination of two or more persons, by some concerted action, to accomplish a criminal or

unlawful purpose, or to accomplish a lawful purpose by criminal or unlawful means. The

agreement, or preconceived plan, to do the unlawful act is the thing which must be proved. )

(Footnote omitted). Accord Cross v. Hoffa^ 368 Mich. 671, 676 (1962) (allegations are sufficient

to state a claim for civil conspiracy if "they show acts involving an illegal purpose and resulting

damage to the plaintiffs.")

In this case, plaintiffs' complaint satisfies these elements necessary to state a claim for

civil conspiracy. For example, plaintiffs' complaint alleges that defendants combined together to

engage in concerted action, specifically, a fake elector scheme, to submit fraudulent election

certificates, thereby committing election fraud and harming plaintiffs by portraying them in a
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false light, deterring plaintiffs from serving as electors in future elections, and converting

plaintiffs' interest in serving as tme electors. See, e.g., Complaint paragraphs 31-48, 65-69.

Contrary to defendant's attempt to mischaracterize plaintiffs' complaint in her brief,

plaintiffs are not "essentially" suing defendants for giving false testimony. Defendant's Brief, p.

14. Rather, plaintiffs are suing defendants for the range of unlawful conduct alleged above.

Defendant also asserts that plaintiffs' claim for civil conspiracy must fail because,

according to defendant, a civil conspiracy must be based on an underlying actionable tort.

Defendant's Brief, p. 14. This is not true. Defendant ignores numerous cases in Michigan

stating that a claim for civil conspiracy can be based on underlying tortious conduct or criminal

or otherwise unlawful activity. See, e.g., Fenestra Inc. v. Gulf American Land Corp., 377 Mich.

at 593 ("A conspiracy is a combination of two or more persons, by some concerted action, to

accomplish a criminal or unlawful purpose . . .") (emphasis added); Temborfus v. Slatkin, 157

Mich. App. at 599 ("Civil conspiracy is a combination of two or more persons, by some

concerted action, to accomplish a criminal or unlawful purpose . . .") (emphasis added). Cf.,

Cousineau v. Ford Motor Co., 140 Mich. App. 19, 37 (1985) ("This claim lacks meaning without

an underlying tortious or criminal activity ) (emphasis added); Goldsmith v. Moskowitz, 74

Mich. App. 506, 521 (1977) ("A conspiracy is a combination of two or more persons who by

some concerted action attempt to accomplish an unlawful purpose. To establish a conspiracy to

defraud, one must show both an illegal purpose and damages.") (Emphasis added).

In this case, plaintiffs' allege that defendants' fake elector scheme violated multiple

criminal laws, including MCL 168.932(d) (making it a felony to "in any manner obstruct or

attempt to obstruct any elector in the exercise of his or her duties as an elector under this act");

MCL 168.933a(a) (making a person guilty of election forgery if he or she "Knowingly makes,
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files, or otherwise publishes a false document with intent to defraud"); and MCL 750.248(1) ("A

person who falsely makes, alters, forges, or counterfeits a public record . . . with intent to injure

or defraud another person is guilty of a felony punishable by imprisonment for not more than 14

years"). Complaint, paragraph 39. Plaintiffs also allege that they were uniquely harmed by

defendants' conduct, which cast plaintiffs in a false light, eroded public confidence in their

legitimacy, caused stress, and made them apprehensive about serving as electors in future

elections. Complaint, paragraphs 46-48.

Even if defendant were correct that a claim for civil conspiracy must be based on an

underlying tort (and cannot be based on an otherwise unlawful or criminal act as set forth above),

this would not be a basis for dismissing plaintiffs' claim for civil conspiracy because plaintiffs

complaint sufficiently alleges that their civil conspiracy claim is based on defendants' tortious

conduct (i.e. false light invasion of privacy), in addition to defendants' criminal and unlawful

activity. Complaint, paragraphs 65-68.

Conclusion

Accepting the allegations in plaintiffs complaint as true, as required when reviewing a

motion to dismiss under MCR 2.116(C)(8), plaintiffs' complaint sufficiently states claims upon

which relief can be granted. As a result, defendant's motion must be denied, including her

request for sanctions.

Defendant's current counsel asserts that plamtiffs' complaint allegedly is "frivolous" and

devoid of arguable legal merit under MCL 600.2591. Defendant's Brief, p. 15. This accusation

is a remarkable departure from her previous attorney's statement to the Detroit News after
plaintiffs' complaint was filed. In which defendants' counsel described the case as a historic

case of nationwide importance." Exhibit A. Surely any case truly devoid of arguable legal

merit could not be described as a "historic case of nationwide importance." Indeed, all of the

defendants sought to literally make a federal case out of this state law case, removing the case to
federal court earlier this year and causing months of needless delay—an effort further

inconsistent with their new position that plaintiffs' case is allegedly "frivolous".
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Respectfully Submitted,

BLAKE MAZUREK, ROBIN SMITH, and
TIMOTHY SMITH

Date: December 28, 2023 By:

Bradford W. Springer (P67201)
ScholtenFant,P.C.
Attorneys for Plaintiffs
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Insider: Conservative legal group steps in to aid
Michigan's Trump electors

detrortr^ewsj^Qm/stCTyynews/
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Lansing — The Thomas More Society, a conservative nonprofit law firm based in Chicago,

has begun providing legal representation for the 16 Republicans who signed a document in

December 2020, attempting to cast Michigan's electoral votes for GOP candidate Donald

Trump.

A group of Democratic electors who cast votes for Democrat Joe Biden, Michigan's winner,

sued the 16 Republicans in January in Kent County Circuit Court. The Democrats, seeking at

least $25,000 in damages, said they had suffered humiliation, mental anguish and stress as a

result of being cast in a false light by the Trump electors' "election fraud and lies."

Last week, the Republican electors filed a notice that they were moving the case from state

court to federal court in Michigan's Western District. The GOP electors' lawyers for the filing

were Erick Kaardal of Minnesota, who's special counsel for the Thomas More Society, and

B. Tyler Brooks of North Carolina, who's also connected with the society.

In a statement, Kaardal said the legal fight represented a "historic case of nationwide

importance.

"The Thomas More Society saw a need in the public interest that the defendants be

adequately represented/' Kaardal said.

The Thomas More Society was previously involved in unsuccessful efforts to challenge

Michigan s November 2020 presidential election. One of them included asking a "judge to

require legislatures in battleground states to sign off on their states' election results.

Michigan marijuana regulator scored $7-^.000 loan from firm in pot business

Trump lost Michigan to Biden by more than 154,000 votes. The result has been upheld by

more than 200 audits, a series of court rulings and an investigation by a Republican-

controlled state Senate committee.
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However, Trump and some of his supporters tried to reverse the outcome by creating what

they described as "alternative" slates of presidential electors. The Trump electors met in the

basement of Michigan Republican Party headquarters on Dec. 14, 2.020. The convening came

the same day the state's true electors were gathering in the state Capitol.

The Trump supporters eventually submitted a false certificate to the National Archives and

Congress, stating that Trump had won Michigan's 16 electoral votes. The strategy is currently

under investigation by Democratic Attorney General Dana Nessel.

John Haggard, one of the Trump electors, said he had previously asked Michigan

Republican Party leadership to provide legal counsel for the GOP electors but was told it

wasn't the party's obligation.

"They're broke anyhow," Haggard said of the state GOP.

Bergman opposes Camp GrayHng plan

U.S. Rep. Jack Bergman, a Republican and retired IVtarine Corps lieutenant general, has

come out against the National Guard's requested expansion of Camp Grayling in the

northern Lower Peninsula, saying its proponents haven't provided a "compelling

justification" for the need for the plan and should reconsider it.

The proposal, which has faced months of local opposition, would allow the National Guard to

more than double its footprint in Grayling by leasing an additional 162,000 acres of state-

owned property from the Michigan Department of Natural Resources. Bergman's 1st

Congressional District includes Graylmg and Crawford County.

Bergman wrote an Qgredjn the Petoskey News-Review saying he understands the importance

of training the military for "agility, adaptability and lethality," but that the plan falls in the

category of government entities seeking to expand "beyond their intended scope of

operation." He worries the widespread opposition will strain and weaken the relationship

between Camp Grayling and the wider community.

Nearly every township and county impacted by this proposed expansion has formally come

out against the proposal, clearly articulating their rationale for opposing the lease. It should

be noted that this level of agreement is nearly impossible to find today among elected

officials," Bergman wrote.

...it's my belief, and the belief of many First District constituents, that the proposal has yet to

be adequately justified, and at a minimum should be right-sized to reflect reality. Given the

existing acreage and airspace — particularly the underutilized components — this massive

expansion effort has left constituents with more questions than answers."

More:Camp Grayling expansion opponents question private testing at facility
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Bergman, R-Watersmeet, highlighted concerns ranging from environmental and noise

pollutants, unresolved" PFAS pollution, disruptions to and contamination of wildlife, as well

as effects on tourism, and said the state and National Guard need to hear those concerns.

The National Guard and Michigan DNR must legitimately listen to the people affected by

this proposal," he concluded.

"The genuine and valid concerns stemming from the impacted parties should prompt the

Guard and DNR to reconsider, regroup, and reassess the situation as the outgrowth could

cause unnecessary damage to our resources, community relations, and general welfare.

House Dem, GOP campaign teams set

The Michigan House Democratic and Republican caucuses have cemented their campaign

teams for the coming election cycle, as House Republicans announced Tuesday that second-

term state Rep. Andrew Beeler will lead the GOP campaign arm since the party lost

control of the chamber in November.

The GOP announcement came three months after House Democrats announced their caucus

campaign leaders: Rep. Regina Weiss, D-Oak Park, as chair, and Rep. John Fitzgerald,

D-Wyoming, as vice chair.

In a statement Tuesday, House Republican Leader Matt Hall said Beeler, R-Port

Huron, was appointed chair after he conducted a review of the "tactics and strategy" used in

the failed 2022 attempt to retain the majority and made "recommendations to maximize

opportunities" to win back the majority.

t(I have full confidence that he'll be able to put together an effective and disciplined team that

will maximize tactics and strategy to win," Hall, R-Richland, said in a statement.

More:Whitmer sees 'foundational moment' in push to outlaw LGBTO discrimination

Beeler will take the helm of the House Republican Campaign Committee with first-term

Rep. Bill G. Schuette of Midland serving as vice chair.

Weiss and Rep. Samantha Steckloff, a Farmington Hills Democrat who series as finance

chair, were "instrumental" to winning in November, House Speaker Joe Tate, D-Detroit,

said in announcing the campaign team.

"I could not be more confident in this team s ability to lay the groundwork to expand our

majority in 2024 and that work starts right now," Tate said in November.

Ford on track for AlB in aid for battery plant. State says site needs ^y.soM more
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Other leaders on the House Democratic campaign board include Rep. Ranjeev Puri of

Canton Township, who serves as strategy chair, and Rep. Penelope Tsernoglou of East

Lansing, who serves as outreach chair.

Other members of the House Republican campaign leadership team include Rep. Mike

Harris of Clarkston as recruitment chair and Rep. Graham Filler of St. Johns as finance

chair.

cmauger@detroitnews.com

eleblanc@detroitnews.com
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Plaintiffs Response to Defendants Sheridan's, Facchinello's,

Rock's, and Choate's Motion to Dismiss Under MCR 2.116(C)(8)

Plaintiffs Blake Mazurek, Robin Smith, and Timothy Smith respectfully submit this

response in opposition to the motion to dismiss under MCR 2.116(C)(8) filed by defendants

Marian Sheridan, Amy Facchinello, Rose Rook, and Hank Choate.

Defendants Sheridan's, Facchinello's, Rook's, and Choate s motion to dismiss under

MCR 2.116(C)(8) should be denied for the same reasons stated in plaintiffs' response to

defendant Mari-Ann Henry's motion to dismiss. The motions to dismiss contain essentially the

same arguments. To avoid needless repetition of the same opposing arguments and authorities,

plaintiffs respectfully rely on their separately-filed response in opposition to defendant Henry's

motion to dismiss. However, plaintiffs respond separately here to highlight several points, as

briefly as possible:

1. Defendants' brief, with its mildly disturbing invective, and with its vaguely

violent combat metaphor (about the ominous possibility of relitigating the 2020 election being a

"shot [that] is down range"), appears to invite using defendants' present motions as battlegrounds

in the culture wars. Plaintiffs respectfully decline. The only relevant legal issue presented by the

motions to dismiss under MCR 2.116(C)(8) is whether the allegations in the complaint, when

taken as true and viewed in a light most favorable to plaintiffs as the nonmovants, adequately

state claims upon which relief can granted under Michigan law. Plaintiffs respectfully submit

that the answer is yes for the reasons presented in their accompanying response.

2. Defendants appear to cast the complaint as one seeking to "relitigate" the 2020

election. Defendants'Brief, p. 1. Defendants miss the point. The complaint seeks relief on the

claims asserted. The fact that the election is over and that plaintiffs were valid electors under
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Michigan law is a truism and does not moot the case because it does not resolve the claims

alleged or the relief requested.

3. Defendants state, but fail to follow, the required standard that when reviewing a

motion under MCR 2.116(C)(8), all of the factual allegations must be taken as true, in a light

most favorable to the nonmovant. For example, defendants assert that their actions "were either

a failed political protest to the results of the general election or an effort to create an alternate

slate of electors should any of the ongoing litigation succeed and change the result."

Defendants' Brief, p. 11 (footnote omitted). These alleged facts contradict what is alleged in the

complaint. Plaintiffs allege that defendants' fraudulent election certificates falsely portrayed

defendants as the true electors, falsely implying that plaintiffs were illegitimate electors and

fueling widespread disinfonnation about the election and plaintiffs' role in it (e.g., that plaintiffs

were committing fraud), and that defendants knew when they submitted their election certificates

that they were false and that plaintiffs would be placed in a false light as a result. See, e.g.,

Complaint, paragraphs 33, 38, 42-45, 48, 52-55. These allegations—and all reasonable

inferences that may be drawn from them—must be taken as tme for purposes of defendants

motion.

4. In arguing that the complaint fails to state a claim for false light invasion of

privacy, defendants claim that, "as a matter of law, no reasonable person would remotely imply

from these 'fake elector certificates' that Plaintiffs were not the actual electors." Defendants'

1 The controlling authorities establishing this required standard when reviewing a motion under

MCR 1A 16(C)(8) are set forth in plaintiffs' response to defendant Mari-Ann Henry's motion to
dismiss. See also, Singerman v. Municipal Serv. Bureau^ 455 Mich. 135, 139 (1997) ("All
factual allegations must be taken as pleaded, as well as any reasonable inferences that may be

drawn therefrom.")
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Brief, p. 11. Defendants ignore that this is exactly what plaintiffs allege happened, and the

alleged evidence is overwhelming. See Complaint, paragraphs 42-48.

5. Defendants argue that plaintiffs have failed to allege, except in "conclusory

fashion", clear and convincing evidence of "actual malice", i.e., that when defendants broadcast

their fake election certificates, they had knowledge of or acted in reckless disregard as to the

falsity of the disclosed information and the false light in which the plaintiff would be placed.

Defendants Brief, p. 11. This is not accurate. Plaintiffs expressly allege that defendants knew

when they submitted their election certificates that the certificates were fraudulent, that they

were fake electors, and that the real Biden electors would be placed in a false light as a result of

defendants' scheme." Complaint, paragraph 55. These are alleged facts, not conclusions, and

they must be accepted as tme. Furthermore, these factual allegations about defendants'

knowledge are based on numerous other factual allegations in the complaint regarding the fake

elector scheme and defendants' knowing participation in it. See, e.g., Complaint, paragraphs 31-

48. Furthermore, as alleged in the complaint, two of the defendants were asked simple questions

about their signatures on the fake election certificates and why they signed the certificates

purporting to cast electoral college votes for Donald Tmmp despite the fact that he had lost the

State of Michigan. Instead of answering these questions, each repeatedly invoked their privilege

under the Fifth Amendment against self-incrimination, on the basis that their truthful answers

might tend to incriminate them in a later criminal proceeding. Complaint, paragraph 40. These

allegations serve as further support for the allegation of "actual malice" because defendants

allegedly worked together in signing their fake certificates, and an adverse inference is

permissible that the reason they would not answer for signing the certificates is because they

knew it was wrong. Phillips v. Deihm, 213 Mich. App. 389, 400 (1995) ("the Fifth Amendment
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does not forbid adverse inferences against parties to civil actions when they refuse to testify in

response to probative evidence offered against them: the amendment does not preclude the

inference where the privilege is claimed by a party to a civil cause") (citing Baxter v.

Palmigiano, 425 U.S. 308, 318 (1976).

6. Defendants rely on Battaglieri v. Mackinac Center For Public Policy., 261 Mlch.

App. 296 (2004) for their argument that plaintiffs' complaint does not adequately allege actual

malice, but Battaglieri is distinguishable. The statements at issue in Battaglieri involved the

defendant truthfully and accurately quoting plaintiffs own words plaintiff made at a press

conference. Battaglieri, 261 Mich. App. at 298-299. The plaintiff even conceded that he was

not misquoted. Id. at 305. The court held, correctly and unsurprisingly, that a "strained reading"

would be required to interpret the quoted statements in a way that would portray plaintiff in a

false light; and because plaintiff presented no meaningful evidence that defendant intended or

knew that the statements would do so, the complaint should have been dismissed for failure to

meet the actual malice requirement. Id. at 305-306.

The facts in Battaglieri are dramatically different than the facts alleged in the complaint

here, and plaintiffs' claim for false light invasion of privacy by implication is amply supported

by the authorities cited in plaintiffs response to defendant Henry's motion to dismiss. Those

authorities include Reighard v. ESPN, Inc., 341 Mich. App. 526, 540-541, 554 (2022)

(recognizing claims of defamation and false light invasion of privacy based on statements that

were implied, and reversing summary disposition on both claims after holding that the same

legal standard applies to both); and Hawkins v. Mercy Health Services, Inc., 230 Mich. App. 315,

328, 334-335 (1998) (it was reversible error to grant summary disposition in favor of defendants

against plaintiffs defamation claim when the implication raised by the defendant's statements
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was defamatory, even though the statements "were literally accurate.") Defendants do not cite

either of these cases.

Defendants also cite Reed v. Ponton, 15 Mich. App. 423 (1968) in support of their

argument that "supersensitiveness" is not protected by the tort of false light invasion of privacy.

Defendants' Brief, p. 9. In Reed, the plaintiff alleged that the defendant department store

manager said in the presence of two store clerks and some customers that plaintiff had failed to

pay for her layaway purchase; plaintiff claimed that this was not true and was an invasion of her

privacy. Id. at 425. In a split decision, the Court of Appeals affirmed the trial court s dismissal

of the case because the statement was not publicized to a large number of people and because a

"reasonable man of ordinary sensibilities" would not find the defendant's statement offensive

and objectionable. Id, at 246.

Reed is not persuasive here. Unlike in Reed, Plaintiffs' complaint alleges publication, to

a large number of people, of defendants' fake election certificates that necessarily implied that

plaintiffs were illegitimate or fraudulent electors. E.g., Complaint, paragraphs 33, 42-45,51-56.

Knowingly and falsely portraying tme electors in a presidential election as illegitimate or

fraudulent, fueling widespread disinformation about the election and undermining confidence in

their legitimacy, is not merely offensive to a reasonable citizen but utterly outrageous. This is

hardly comparable to a department store manager losing his composure with an overly sensitive

customer within earshot of a few other people.

7. In arguing that plaintiffs conversion claim should be dismissed, defendants cite

People v. Smith, 502 Mich. 624 (2018) in support of their position that there can be no property

interest in elected office. Defendants' Brief, p. 14. As plaintiffs plainly acknowledge in their

response to defendant Mari-Ann Henry's motion to dismiss, there is conflicting Michigan
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Supreme Court authority relevant to the question. However, Smith is not one of them. The

passage relied on by defendants was not in the majority opinion and is not precedent on the issue.

Smith, 502 Mich. at 638-640 (only three of seven Justices joined the cited opinion).

Defendants rail against plaintiffs for including a count for conversion in their complaint,

but if the allegations in plaintiffs' complaint are true, defendants are just blaming the victims. If

defendants tmly believed that they themselves, and not plaintiffs, were the true electors, their

only legal remedy to challenge plaintiffs' titles to office would have been through an action for

quo -warranio. In re Servaas, 484 Mich. 634, 644 (2009) ("our caselaw has held for more than a

century that the only way to try titles to office finally and conclusively is by quo wafranto.^)

(emphasis in original; internal quotations and footnote omitted). But defendants did not follow

the law. Instead, as alleged in the complaint, they tried to lie, cheat, and steal, including by

portraying themselves in their fake election certificates as the real electors, necessarily implying

that plaintiffs' true certificates were illegitimate or fraudulent. See, e.g., Complaint, paragraphs

31-32, 42-48. Under these unique circumstances, there is a novel but good faith factual and legal

basis to recognize a claim for conversion for defendants' unlawful, unprecedented, and shocking

conduct. Accordingly, including such a count in plaintiffs' complaint is appropriate, not

"frivolous" as defendants claim.

8. Finally, defendants' request for sanctions under MCL 600.2591 is without merit.

Defendants repeatedly assert that plaintiffs' claims are "patently frivolous", see, e.g.,

Defendants' Brief, pp. 3, 7, 12, 16, 17, but defendants completely ignore the relevant and

controlling legal authorities cited in plaintiffs' response to defendant Mari-Ann Henry's motion

to dismiss. These cited authorities belie defendants' claim that plaintiffs' complaint meets the

statutory definition of "frivolous" under MCL 600.2591 for being "devoid of arguable legal
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merit." Indeed, the authorities cited by plaintiffs in their response to defendant Henry s motion

to dismiss demonstrate that plaintiffs' claims are amply supported and that it is defendants'

request for sanctions—not plaintiffs' complaint—that appears to be "frivolous.

A trial court's finding that an action is "frivolous" is reviewed for clear error. Kitchen v.

Kitchen, 465 Mich. 654, 661 (2002). Merely because a court might conclude that a legal position

asserted by a party should be rejected does not mean that the party's position was "frivolous,"

and it is clear error for a trial court to award sanctions predicated on a finding that a suit was

frivolous in the absence of controlling authority that clearly and unequivocally establishes the

controlling legal principle. See id. at 662-663 (reversing award of sanctions as clearly erroneous

because plaintiffs advanced a claim sufficiently grounded in law and fact). See also, Bauer-

Rowley v. Humphreys, 344 Mich. App. 52, 64 (2022) (the Court of Appeals noted that "It is

relatively rare for trial courts to grant sanctions for frivolous litigation," and the Court held that

the trial court clearly erred in finding that plaintiffs' amended complaint was frivolous and

warranted sanctions); Lakeside Oakland Development, L.C. v. H & J Beef Co., 249 Mich. App.

517, 532 (2002) (reversing the trial court's award of attorney's fees because the award was

clearly erroneous where the party's legal position was not "devoid of arguable legal merit" and

thus did not meet the statutory standard of "frivolous"). These controlling authorities establish

that defendants' request for sanctions is without merit, if not frivolous.

Respectfully Submitted,

BLAKE MAZUREK, ROBIN SMITH, and
TIMOTHY SMITH

Date: December 28, 2023 By: /^S'-//'^Y <}>—^

Bradford W. Springer (P67201)
Scholten Fant, P.C.

Attorneys for Plaintiffs
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