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INTRODUCTION

For more than a decade, Plaintiff Navy SEAL 4 (“Plaintiff”) has endured much sacrifice,
and he has risked his life fighting the enemies of freedom in foreign lands around the globe. He
took a solemn oath to support and defend the Constitution of the United States against all enemies,
foreign and domestic. And he remains willing to make the ultimate sacrifice in defense of those
freedoms enshrined in our nation’s founding document. Now his fight for the fundamental right
to religious freedom will be waged in this Court. As the facts and law make clear, Defendants
have substantially burdened Plaintiff’s religious exercise without satisfying strict scrutiny—the
most demanding test known to constitutional law.

A preliminary injunction is appropriate in this case because (1) Plaintiff can demonstrate a
substantial likelihood of success on the merits of his claims arising under the Religious Freedom
Restoration Act (42 U.S.C. § 2000bb, ef seq.) (“RFRA”), the Free Exercise Clause of the First
Amendment, and the equal protection guarantee of the Fifth Amendment; (2) the momentary loss
of religious freedom constitutes irreparable harm as a matter of law; (3) the balance of equities
favors protecting religious freedom; and (4) it is always in the public interest to uphold
fundamental rights.

STATEMENT OF FACTS

Plaintiff is on active duty in the U.S. Navy and a member of the U.S. Navy Sea, Air, and

Land Teams, commonly known as Navy SEALs. SEALs are the U.S. Navy’s primary special

operations force, and they are a component of the Naval Special Warfare Command. Plaintiff has

! Federal courts have recently issued similar preliminary injunctions in at least three cases. See
Navy Seal 1 v. Austin, No. 8:21-cv-2429-SDM-TGW, 2022 U.S. Dist. LEXIS 31640 (M.D. Fla.
Feb. 18,2022); Air Force Officer v. Austin, No. 5:22-cv-00009-TES, 2022 U.S. Dist. LEXIS 26660
(M.D. Ga. Feb. 15, 2022); U.S. Navy SEALS 1-26 v. Biden, Civil Action No. 4:21-cv-01236-0,
2022 U.S. Dist. LEXIS 2268 (N.D. Tex. Jan. 3, 2022).

-1-
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served on active duty in the U.S. Navy for nearly 17 years, serving approximately 12 of those years
as a Navy SEAL. He is currently assigned to the Naval Special Warfare Development Group,
which is located in Virginia. (Navy SEAL 4 Decl. 9 1-4 at Ex. 1).

As a Navy SEAL, Plaintiff has faced death and suffered many hardships defending our
freedoms against enemies around the globe. He took an oath to support and defend the
Constitution of the United States against all enemies, foreign and domestic. Plaintiff remains
willing to make the ultimate sacrifice in defense of our freedoms enshrined in the Bill of Rights.
(Navy SEAL 4 Decl. § 5 at Ex. 1).

Plaintiff is extraordinarily fit. The physical demands of being a SEAL require him to be
one of the most physically fit men in the country, if not the world. Consequently, Plaintiff belongs
to a demographic that is the least susceptible to suffering any adverse consequences from COVID-
19. However, he remains at risk of adverse and serious health consequences from the COVID-19
vaccines. (Navy SEAL 4 Decl. 9 6 at Ex. 1; see also McCullough Decl. 49 42-64, Op. 9 6 [opining
based on his medical expertise and the scientific data that “the risks associated with the
investigational COVID-19 vaccines, particularly for young healthy men such as Navy SEALs,
outweigh any theoretical benefits, are not minor or unserious, and many of those risks are unknown
or have not been adequately quantified nor has the duration of their consequences been evaluated”
and that “the mandatory administration of COVID-19 vaccines creates an unethical, unreasonable,
clinically unjustified, unsafe, and unnecessary risk to servicemembers™] at Ex. 2).

Secretary of Defense Lloyd Austin announced on August 9, 2021, that COVID-19 vaccines
would be added to the list of mandatory vaccines required for all service members “by no later

than mid-September, or immediately upon [FDA] licensure, whichever comes first.” Mem. for
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Dep’t of Def. Employees (Aug. 9, 2021), https://perma.cc/H5G8-T62L. (Navy SEAL 4 Decl. § 7
at Ex. 1).

After the FDA announced its approval of Pfizer BioNTech’s COVID-19 vaccine on August
23, 2021, Secretary Austin directed the “Secretaries of the Military Departments to immediately
begin full vaccination of all members of the Armed Forces under DoD authority or on active duty
or in the Ready Reserve, including the National Guard, who are not fully vaccinated against
COVID-19.” Mem. for Senior Pentagon Leadership, Commanders of the Combatant Commands,
Defense Agency and DoD Field Activity Directors (Aug. 24, 2021), https://perma.cc/CV3JEM3M
(“vaccine mandate”). (Navy SEAL 4 Decl. §| 8 at Ex. 1).

Secretary Austin’s directive indicates that “[m]andatory vaccination against COVID-19
will only use COVID-19 vaccines that receive full licensure from the [FDA] in accordance with
FDA-approved labeling and guidance,” but also notes that service members “voluntarily
immunized with a COVID-19 vaccine under FDA Emergency Use Authorization” are considered
fully vaccinated. Id. A subsequent directive issued by the Secretary of the Navy required all
“[a]ctive duty Sailors and Marines” to “become fully vaccinated by November 28, 2021.” (Navy
SEAL 4 Decl. § 9 at Ex. 1).

Failure to abide by the vaccine mandate can and will result in harsh and severe penalties,
including criminal prosecution, loss of pay and benefits, removal from the Navy SEALs, and
separation from the armed services. (Navy SEAL 4 Decl. 4 10 at Ex. 1).

Plaintiff is a Christian, and he has sincerely held religious beliefs that prevent him from
receiving any of the COVID-19 vaccines. Consequently, he objects to the vaccine mandate on
religious grounds. Plaintiff explained his religious objection to the vaccine mandate in his request

for a religious exemption that he submitted to his command. In summary, Plaintiff’s personal


https://perma.cc/CV3JEM3M
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convictions, which are the bases for his religious objection to the vaccine mandate, are inspired by
his study and understanding of the Bible and personally directed by the true and living God.
Plaintiff is personally convicted that he should not receive any of the COVID-19 vaccines. He
must comply with his convictions (James 4:17). If Plaintiff fails to submit to his personal
convictions that the Holy Spirit and Scripture have impressed upon him, then he will be sinning
against God. Accordingly, Plaintiff’s objection to the vaccine mandate is based on his Christian
faith and religious principle asserting a conscientious religious objection to the COVID-19
vaccines. (Navy SEAL 4 Decl. § 11 at Ex. 1).

Plaintiff was advised by his chain of command via a page 13 entry in his service record
that “[u]nless medically or administratively exempt, any refusal to be vaccinated may constitute a
Failure to Obey a Lawful Order and may be punishable under the Uniform Code of Military Justice
(UCMYJ) and/or administrative action for Failure to Obey a Lawful Order (UCMJ, Article 92).”
Plaintiff was required to sign the page 13 counseling entry. Plaintiff was further advised via the
page 13 entry of the following: “Additionally, per MANMED 15-105, special operations (SO)
duty personnel (SEAL and SWCC) who refuse to receive the COVID-19 vaccine based solely on
personal or religious beliefs will be disqualified from SO duty (unless the disqualification is
separately waived by BUMED). This will affect deployment and special pays. This provision
does not pertain to medical contraindications or allergies to vaccine administration.” (Navy SEAL
4 Decl. 99 12, 13, Ex. A [Page 13 Entry] at Ex. 1).

As set forth in the page 13 entry, because Plaintiff is a “special operations (SO) duty
personnel” who objects to the vaccine mandate on religious grounds, he will face punitive

measures for exercising his religion, regardless of whether he is granted a religious exemption to
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the mandate. However, sailors, including SEALs, with a secular, medical objection will not face
similar punishment. (Navy SEAL 4 Decl. q 14 at Ex. 1).

No Navy SEAL has died, let alone been hospitalized, by COVID-19 even though this virus
has been with us for over two years. In contrast, Plaintiff is aware of many Navy SEALs who
have died defending our freedoms against a hostile enemy and in training accidents. (Navy SEAL
4 Decl. § 15 at Ex. 1).

Plaintiff is aware of other Navy SEALs who have had COVID-19, and the symptoms have
all been those similar to a weak case of the seasonal flu, with the most common symptom being a
loss of smell or taste. Navy SEALSs suffer far more injuries, some of which are disabling, from
their routine and rigorous training than anything COVID-19 has caused. (Navy SEAL 4 Decl.
16 at Ex. 1).

Plaintiff was infected with COVID-19, and he is fully recovered. Consequently, Plaintiff
has natural immunity. (See McCullough Decl. 49 65-70, Op. q 3 [opining that “SARS-CoV-2
causes an infection in humans that results in robust, complete, and durable immunity for the wild
type through Delta strains and is superior to vaccine immunity”’], at Ex. 2). Plaintiff’s symptoms
included a mild headache for 2 days and loss of smell for about 30 days. Having COVID did not
prevent Plaintiff from performing his duties as a SEAL. (Navy SEAL 4 Decl. § 17 at Ex. 1).

For more than a year prior to the introduction of the COVID-19 vaccines and when the
pandemic was in full force, Plaintiff and his command continued to execute mission requirements.
They deployed, trained, and conducted operational and non-operational tasks worldwide, with
minimum impact due to COVID-19. Consequently, during the pandemic and without the benefit
of'a vaccine, Plaintiff and his fellow SEALSs traveled and conducted operations as well as exercises.

In fact, they travelled outside of CONUS (the continental United States) on two occasions, and on
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six occasions they traveled out of the state for training. COVID-19 had no impact on Plaintiff’s
operational capabilities or his unit’s operational capabilities. (Navy SEAL 4 Decl. 9 18, 19 at Ex.
1).

During the pandemic, Plaintiff’s command also instituted COVID-19 safety protocols,
including a 14-day quarantine for those infected with the virus, mandatory reporting of symptoms
or exposure, mask wearing in gathering places like the chow hall, utilizing the CRAM T (a metric
to gauge exposure while on a trip) when approving leave, and weekly testing of the unvaccinated.
These protocols were apparently effective as no SEAL died or was hospitalized from COVID-19.
(Navy SEAL 4 Decl. 20 at Ex. 1).

On October 15, 2021, Plaintiff submitted his request for a religious exemption to the
vaccine mandate. As part of the submission process, Plaintiff was interviewed by a Navy chaplain.
As acknowledged by the Navy chaplain, Plaintiff’s “request is based on his Christian faith and
religious principle asserting a conscientious religious objection to the current COVID-19 vaccines.
[Plaintiff’s] faith convictions result from much study and prayer and are inspired through his
biblical understanding.” The chaplain concludes: “I believe [Plaintiff’s] request to be sincere and
is consistent with his religious faith. He holds a conviction to follow his faith in discerning truth
from error. To go against his conscience would violate his covenantal commitment to God. I
believe his request is based on a deeply held religious conviction. Further, he displays a manner
of life and practice of faith that supports that belief.” (Navy SEAL 4 Decl. 99 21-24, Ex. B
[Religious Exemption Package], at Ex. 1).

On or about October 18, 2021, Plaintiff’s command recommended disapproval of his
request for a religious exemption. On or about November 26, 2021, the reviewing authority

(Deputy Chief of Naval Operations) disapproved Plaintiff’s request. The denial contained the
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same boiler plate language used for other Navy personnel even though they are in different
commands with different assignments. (Navy SEAL 4 Decl. 25, 26, Ex. B [Religious
Exemption Package], Ex. C [Navy SEAL 3 Denial] at Ex. 1).

On or about December 6, 2021, Plaintiff timely appealed the denial of his request for a
religious exemption to the Chief of Naval Operations (CNO), who is the final decision maker for
these requests. (Navy SEAL 4 Decl. 4 27, Ex. B [Religious Exemption Package], at Ex. 1).

On February 15, 2022, Plaintiff was informed that the CNO denied his appeal on or about
February 10, 2022. (Navy SEAL 4 Decl. 99 28, 29, Ex. D [CNO Denial], Ex. E [Notice of CNO
Denial], at Ex. 1). Pursuant to the notice Plaintiff received, “The Chief of Naval Operations is the
final adjudication [for Plaintiff’s request for a religious exemption] and an appeal is no longer an

2

option.” Accordingly, Plaintiff was formally “ordered to initiate vaccination” and advised that
“[f]ailure to comply with this order constitutes a violation of the Uniform Code of Military
Justice.” Plaintiff cannot comply with this order as doing so would violate his sincerely held
religious beliefs. Plaintiff will not violate his sincerely held religious beliefs. Consequently, he
will not comply with the vaccine mandate or this order compelling him to do so. As a Christian,
it is more important for Plaintiff to protect his soul, which will live for eternity, than it is to protect
his physical body. (Navy SEAL 4 Decl. 4 29, Ex. E [Notice of CNO Denial], at Ex. 1).

The Navy provides periodic COVID-19 updates on its official website. Per this update,
“As of March 16, 2022, 4,583 active component and 3,265 Ready Reserve service members remain
unvaccinated. There have been 544 separations for refusing the COVID-19 vaccine. There have
been 519 Active Component Sailors and three Reserve Component Sailors separated, all with an

honorable characterization of service. Guidance for separating Navy service members refusing

the vaccine was set by the COVID-19 Consolidated Disposition Authority and is detailed in
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NAVADMIN 283/21. There have been 22 Entry Level Separations (ELS). In accordance with
the Naval Military Personnel Manual (MILPERSMAN) 1910-154 and NAVADMIN 225/21, this
reflects service members who, since the time of the vaccine mandate, were separated during initial
training periods within their first 180 days of active duty. One religious accommodation request
for a member of the Individual Ready Reserve (IRR) has been conditionally approved. A
conditional approval means that the individual is not required to be vaccinated while in the IRR,
but must be fully vaccinated as defined in NAVADMIN 190/21 prior to returning to service. As

of March 16, 2022, active duty service members currently have /2 permanent medical exemptions,

212 temporary medical exemptions, 26 administrative exemptions, and zero religious

accommodation requests for the COVID-19 vaccine approved. There have been 3,316 active duty

requests for a religious accommodation from immunization for the COVID-19 vaccine. As of
March 16, 2022, Ready Reserve service members currently have one permanent medical
exemption, 10 temporary medical exemptions, 24 administrative exemptions, and zero religious
accommodation requests for the COVID-19 vaccine approved. There have been 855 Ready
Reserve requests for a religious accommodation from immunization for the COVID-19 vaccine.”
This information can be found at https://www.navy.mil/US-Navy-COVID-19-Updates/ (last
visited Mar. 18, 2022) (emphasis added). (Navy SEAL 4 Decl. § 30 at Ex. 1).

On this same website, the Navy provides data regarding COVID-19 cases, hospitalizations,
recovery, and deaths. As of March 18, 2022, the Navy reported 89,241 total cases, 2,150 active
cases, 2 hospitalized, 87,074 recovered, and 17 deaths. See https://www.navy.mil/US-Navy-
COVID-19-Updates/ (last visited Mar. 18, 2022). (Navy SEAL 4 Decl. q 31 at Ex. 1).

On March 17, 2022, Plaintiff was informed by his command that it would be starting the

process to separate him from active duty for “Commission of a Serious Offense” because Plaintiff


https://www.mynavyhr.navy.mil/Portals/55/Messages/NAVADMIN/NAV2021/NAV21283.txt?ver=nNhu1nrr-3hkdLrBAZ_aKg%3D%3D
https://www.mynavyhr.navy.mil/Portals/55/Reference/MILPERSMAN/1000/1900Separation/1910-154.pdf?ver=oNjwAJ8yfqRjeOe0JY_-AQ%3D%3D
https://www.mynavyhr.navy.mil/Portals/55/Messages/NAVADMIN/NAV2021/NAV21225.txt?ver=EfkG2psijI2X0IEKSId_5w%3d%3d
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objects to the vaccine mandate on religious grounds. During a meeting with his commanding
officer, Plaintiff was given an adverse performance evaluation report for “refusing the order to
receive the COVID-19 vaccine.” Plaintiff was also notified that he would be separated “by reason
of Misconduct — Commission of a Serious Offense . . . [a]s evidenced by [his] refusal of the
COVID-19 vaccination.” (Navy SEAL 4 Decl. 4 32, Ex. F [Adverse Performance Eval. & Admin.
Separation Processing Notice], at Ex. 1).

Even though his performance evaluation report was adverse and he is not vaccinated, in
this report, Plaintiff’s command still recommended him for Team LCPO (Team Leader) and
Advanced Training LCPO. (Navy SEAL 4 Decl. § 33 at Ex. 1).

The vast majority of Navy SEALs assigned to Plaintiff’s command have been vaccinated.
Consequently, his command could assign him to a team/unit with all vaccinated individuals. And
if the vaccine is as effective as the government claims it is, then there should be no concerns about
Plaintiff contracting the virus from these SEALSs or spreading it to them. (Navy SEAL 4 Decl.
34 at Ex. 1).

Because Plaintiff objects to the vaccine mandate on religious grounds, he has been
designated as nondeployable and removed from his operational unit, the government is denying
him travel and training opportunities, and he now must face an adverse and punitive separation
process, having been accused by the government of the “Commission of a Serious Offense” for
exercising his religion. Consequently, Defendants are now punishing Plaintiff for exercising his
religion. In other words, Defendants have already placed substantial burdens on Plaintiff’s
religious exercise. (Navy SEAL 4 Decl. 9 35 at Ex. 1).

Plaintiff wants to remain on active duty in the U.S. Navy, performing his operational duties

as a Navy SEAL. He has worked hard to become a Navy SEAL. His past performance and his
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command’s evaluations of his past performance have all been exemplary. Plaintiff is now being

punished by the government because he wants to exercise his religious beliefs. And this

punishment will carry over to the civilian sector as this adverse documentation and separation will

deny him benefits and future employment opportunities. (Navy SEAL 4 Decl. 9 36 at Ex. 1).
ARGUMENT

L Standard for Issuing a Preliminary Injunction.

“A plaintiff seeking a preliminary injunction must establish [1] that he is likely to succeed
on the merits, [2] that he is likely to suffer irreparable harm in the absence of preliminary relief,
[3] that the balance of equities tips in his favor, and [4] that an injunction is in the public interest.”
Aamer v. Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014) (internal quotations and citations omitted);
Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008) (same). Plaintiff satisfies all of
the requirements for granting the requested injunction.

I1. Plaintiff Satisfies the Standards for Granting the Injunction.
A. Plaintiff’s Likelihood of Success on the Merits of His Claims.
1. RFRA.

Congress, through RFRA, intended to bring Free Exercise Clause jurisprudence back to
the test established prior to Employment Division v. Smith, 494 U.S. 872 (1990). See, e.g., 42
U.S.C. § 2000bb (enacting RFRA “to restore the compelling interest test as set forth in Sherbert v.
Verner, 374 U.S. 398 (1963) and Wisconsin v. Yoder, 406 U.S. 205 (1972) and to guarantee its
application in all cases where free exercise of religion is substantially burdened”). RFRA, which
applies to any “branch, department, agency, instrumentality, and official . . . of the United States,”

plainly applies to Defendants. 42 U.S.C. § 2000bb-2(1).
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Under RFRA, the government ‘“shall not substantially burden a person’s exercise of
religion even if the burden results from a rule of general applicability.” 42 U.S.C. § 2000bb-1(a).
RFRA protects “any exercise of religion.” Id. at §§ 2000bb-2(4), 2000cc-5(7)(A). To justify a
substantial burden on the free exercise of religion under RFRA, the government must demonstrate
that the challenged action is “(1) is in furtherance of a compelling governmental interest; and (2)
is the least restrictive means of furthering that compelling governmental interest.” /d. at § 2000bb-
1(b). The government’s burden is a heavy one.

RFRA protects “any exercise of religion, whether or not compelled by, or central to, a
system of religious belief.” 42 U.S.C. §2000bb-2(4) (emphasis added). An “exercise of religion,”
in turn, is any “religiously motivated conduct,” which includes the “performance of (or abstention
from) physical acts . . . for religious reasons.” Employment Div. v. Smith, 494 U.S. at 875, 877.
This understanding of religious exercise has been established for at least the past fifty years. See
Sherbert, 374 U.S. at 403 (describing religious exercise as ‘“conduct prompted by religious
principles”). And if there was any doubt about its scope, Congress explicitly stated that the
“concept” of religious exercise must “‘be construed in favor of a broad protection of religious
exercise.”” Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 696 (2014) (quoting 42 U.S.C. §
2000cc-3(g)).

The Supreme Court has likewise recognized that religious exercise can take a variety of
forms. In Smith, for example, the plaintiffs exercised their religion by ingesting hallucinogenic
drugs. 494 U.S. at 874. In Sherbert, the plaintiff exercised her religion by refusing to work on a
particular day of the week. 374 U.S. at 399-400. In Church of Lukumi Babalu Aye, Inc. v. Hialeah,

508 U.S. 520 (1993), the plaintiffs exercised their religion by engaging in animal sacrifice. Id. at
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524-25. And in Holt v. Hobbs, 574 U.S. 352 (2015), “the religious exercise at issue [wa]s the
growing of a beard” and the refusal to shave it. Id. at 361.

Supreme Court cases also make clear that religious exercise can involve indirect actions.
In Thomas v. Review Board, 450 U.S. 707, 715 (1981), the plaintiff exercised his religion by
refusing to “participat[e] in the production of armaments” that might be used by others in war. In
United States v. Lee, 455 U.S. 252, 257 (1982), the plaintiffs exercised their religion by refusing
to “pay[] Social Security taxes” that they believed would “threaten” the social practice among the
Amish of caring for each other without governmental assistance. In Hosanna-Tabor Evangelical
Lutheran Church & Sch. v. EEOC, 565 U.S. 171, 179 (2012), the plaintiff was a school that
exercised its religion by refusing to employ a teacher who had acted contrary to the tenets of its
Lutheran “belief[s].” And in Hobby Lobby, the plaintiffs exercised their religion by refusing to
provide their employees with health insurance that, if used by employees, might “result in the
destruction of an embryo.” 570 U.S. at 720.

Supreme Court cases have thus firmly established that all religious exercise must be treated
equally. The law cannot treat some instances of religious exercise as more important, significant,
or substantial than others, because “courts must not presume to determine the place of a particular
belief in a religion or the plausibility of a religious claim.” Smith, 494 U.S. at 887. Simply put,
“the judicial process is singularly ill equipped to resolve” how important or substantial a religious
practice is. Thomas, 450 U.S. at 715-16. Such matters are “not within the judicial function [or]
judicial competence,” because “[c]ourts are not arbiters of scriptural interpretation.” Id. at 716.
Accordingly, once a plaintiff draws a line between conduct that is “consistent with his religious
beliefs” and conduct that is “morally objectionable,” “it is not for [a court] to say that [his] religious

beliefs are mistaken or insubstantial.” Hobby Lobby, 573 U.S. at 725.
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Of course, courts can assess whether a person’s asserted religious belief is “honest” or
“sincere,” in order to “weed out insincere claims” that are simply a pretext to avoid complying
with the law. Hobby Lobby, 573 U.S. at 717 n.28. As RFRA’s legislative history explains, courts
must be vigilant against “false religious claims that are actually attempts to gain special
privileges.” S. Rep. No. 111, 1993 U.S.C.C.AN. at 1900. If a claim is “nonreligious in
motivation,” then it is not entitled to any protection. Thomas, 450 U.S. at 715. But where, as here,
a claimant’s sincerity is undisputed, courts must “accept” the claimant’s view that a particular act
or omission is “forbidden by [his] faith.” Lee, 455 U.S. at 257.

It is equally clear that courts cannot second-guess religious objections that are based on a
theory of moral complicity. If a religious adherent sincerely believes that he must abstain from a
particular activity because it would make him morally complicit, then courts must defer to that
belief. The reason is straightforward: whether an act “is connected” to wrongdoing “in a way that
is sufficient to make it immoral” is fundamentally a question of private religious belief. Hobby
Lobby, 573 U.S. at 724. This question “implicates a difficult and important question of religion
and moral philosophy, namely, the circumstances under which it is wrong for a person to perform
an act that is innocent in itself but that” the person believes “has the effect of enabling or facilitating
the commission of an immoral act by another.” Id. Courts cannot “[a]Jrrogat[e] the authority to
provide a binding national answer to this religious and philosophical question.” Id. This follows
directly from the principle that secular courts have no business questioning whether a religious
believer has “correctly perceived the commands of [his own] faith.” Thomas, 450 U.S. at 716.

At least three Supreme Court cases directly confirm that courts may not second-guess a
plaintiff’s sincere, complicity-based religious objection. In Thomas, the plaintiff had a religious

objection to “participat[ing] in the production of armaments” that might be used by others in war.

-13 -



Case 1:22-cv-00688-CKK Document 14-1 Filed 03/25/22 Page 20 of 41

450 U.S. at 715. Specifically, he objected to working directly on “tank turrets,” even though he
did not object to working in a “roll foundry” on “sheet steel” that “may have found its way into
tanks or other weapons.” Id. at 711 & n.3. The lower court dismissed his claim because it found
his beliefs to be logically “inconsistent.” Id. at 715. The Supreme Court rejected that reasoning,
emphasizing that the plaintiff was entitled to decide for himself which actions were “sufficiently
insulated from producing weapons of war.” Id. Once he “drew a line” as to which conduct he
found religiously objectionable, a court could not “undertake to dissect [his] religious beliefs.” /d.
Because he had an “honest conviction that [certain] work was forbidden by his religion,” his refusal
to engage in such work was a protected exercise of religion. /d. at 716.

Similarly, in Lee, the Amish plaintiff objected to paying Social Security taxes because he
believed that doing so would discourage other Amish from “provid[ing] for their fellow members
the kind of assistance contemplated by the social security system.” 455 U.S. 257. The Government
disagreed, arguing that “payment of social security taxes w[ould] not,” in fact, “threaten the
integrity of the Amish religious belief or observance.” Id. Once again, the Supreme Court rejected
that argument, stating that “[i]t is not within the judicial function [or] competence . . . to determine
whether [the plaintiff] or the Government has the proper interpretation of the Amish faith™ as to
whether paying Social Security taxes was religiously objectionable. /Id. (citation and internal
quotation marks omitted). Because the plaintiff Ahimself believed that paying the taxes was
religiously forbidden, his refusal to do so was an exercise of religion, and ‘“compulsory
participation in the social security system interfere[d] with [his] free exercise rights.” Id.

Finally, in Hobby Lobby, the government’s main argument was that “the connection
between what the objecting parties must do (provide [contraceptive coverage]) and the end that

they find to be morally wrong (destruction of an embryo) is simply too attenuated” to support a
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cognizable religious objection. 573 U.S. at 723-24. The Supreme Court rejected that argument,
noting that it “dodge[d] the question that RFRA presents” and instead sought to address a “question
that the federal courts have no business addressing,” namely, “whether the religious belief asserted
in a RFRA case is reasonable.” Id. at 724. Just as in Thomas and Lee, the relevant point was that
the plaintiffs themselves believed that providing the mandated coverage would wrongfully
“facilitat[e] the commission of an immoral act by another.” See id. at 724-25. For that reason,
their refusal to provide that coverage was a protected exercise of religion.

As the Navy chaplain who reviewed Plaintiff’s request for religious exemption (a review
mandated by the process put in place by Defendants) stated: “I believe [Plaintiff’s] request to be
sincere and is consistent with his religious faith.” (Navy SEAL 4 Decl. 9§ 24 at Ex. 1). And the
CNO in his denial of Plaintiff’s request for a religious exemption also did not question the sincerity
of Plaintiff’s religious beliefs. (Navy SEAL 4 Decl. q 28, Ex. D [CNO Denial] [“] evaluated the
request under the assumption that your religious beliefs are sincere . . . .”], at Ex. 1). In sum,
Plaintiff’s religious exercise in this case is clearly established, and the sincerity of his religious
beliefs that form the bases for his religious exercise is not disputed. We turn now to the substantial-
burden analysis.

The Supreme Court’s substantial-burden analysis involves a straightforward, two-part
inquiry: a court must (1) identify the religious exercise at issue, and (2) determine whether the
government has placed substantial pressure—i.e., a substantial burden—on the plaintiff to abandon
that exercise. See, e.g., Holt, 574 U.S. at 360-61 (stating that the plaintiff “bore the initial burden”
of (1) showing that the government policy at issue “implicates his religious exercise,” and (2)

showing that the “policy substantially burdened that exercise of religion™).
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As set forth above, Plaintiff has identified the religious exercise at issue by showing that
the challenged mandate implicates his religious exercise. Plaintiff has also shown that the
challenged mandate has placed substantial pressure—a substantial burden—on him to abandon
that exercise. Here, by failing to comply with the vaccine mandate, Plaintiff is suffering and will
continue to suffer adverse and harsh consequences, including, but not limited to, prosecution and
criminal penalties, adverse disciplinary proceedings, discharge from the military, removal from
special warfare operations, an adverse fitness report, loss of pay and benefits, loss of education
and training opportunities, and loss of personal decorations and insignia, specifically including the
Special Warfare / SEAL Trident insignia. Even if a religious exemption were granted, Plaintiff
will still suffer adverse consequences in that he will be removed from his hard-earned special
operator status and sent to ordinary fleet duty. This is nothing more than a punitive measure
intended to harm and shame Plaintiff for exercising his religion. Moreover, Plaintiff has already
been formally accused by his command of engaging in the “Commission of a Serious Offense,”
and he is now subject to adverse disciplinary proceedings. This alone has stigmatized Plaintiff
and harmed his reputation as an exemplary Navy SEAL.

Each of these adverse consequences/penalties imposes a substantial burden on Plaintiff’s
religious exercise. As Supreme Court precedent makes clear, the simple denial of unemployment
benefits (Thomas, 450 U.S. at 717-18), the threat of “disciplinary action” (Holt, 574 U.S. at 358),
and adverse economic incentives (Hobby Lobby, 573 U.S. at 722) all were sufficient for the Court
to find a substantial burden. Plaintiff has thus demonstrated that the vaccine mandate substantially
burdens his religious exercise. Indeed, Defendants do not appear to dispute this. As the CNO

stated in his letter denying Plaintiff’s request for a religious exemption: “I evaluated the request
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under the assumption that your religious beliefs are sincere and would be substantially burdened.”

(Navy SEAL 4 Decl. 4 28, Ex. D [CNO Denial], at Ex. 1) (emphasis added).

As the vaccine mandate substantially burdens Plaintiff’s exercise of religion, the “burden
is placed squarely on the Government” to show that its mandate satisfies strict scrutiny. Gonzales
v. O Centro Espirita Beneficente Unido do Vegetal, 546 U.S. 418, 429 (2006). Defendants cannot
meet that demanding standard in this case.

Strict scrutiny is the “most demanding test known to constitutional law.” City of Boerne
v. Flores, 521 U.S. 507, 534 (1997). It “requires the State to further ‘interests of the highest order’
by means ‘narrowly tailored in pursuit of those interests.’ . .. That standard ‘is not watered down’;
it ‘really means what it says.”” Tandon v. Newsom, 141 S. Ct. 1294, 1297 (2021) (internal citation
omitted).

Under strict scrutiny, “so long as the government can achieve its interests in a manner that
does not burden religion, it must do so.” Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1881
(2021) (emphasis added). In Fulton, the Court held that Philadelphia’s refusal to contract with
Catholic Social Services for the provision of foster care services unless CSS agrees to certify same-
sex couples as foster parents violated the Free Exercise Clause of the First Amendment. The Court
affirmed that “[a] government policy can survive strict scrutiny only if it advances ‘interests of the
highest order’ and is narrowly tailored to achieve those interests. . ..” Id. at 1881 (internal citation
omitted). The Court clarified that “[t]he question, then, is not whether the City has a compelling
interest in enforcing its non-discrimination policies generally, but whether it has such an interest
in denying an exception to CSS.” Id. (emphasis added). Consequently, the question is not whether
the government has a compelling interest in enforcing its vaccine mandate generally, but whether

it has such an interest in denying an exception to Navy SEAL 4.
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Per the Supreme Court, “It is established in our strict scrutiny jurisprudence that a law
cannot be regarded as protecting an interest ‘of the highest order’ . . . when it leaves appreciable
damage to that supposedly vital interest unprohibited.” Church of Lukumi Babalu Aye, 508 U.S.
at 547 (internal quotations and citation omitted). Here, Defendants permit medical and
administrative exemptions. Yet, those who are not vaccinated because they have a medical (or
administrative) exemption pose the same alleged risks as those who are not vaccinated because
they object to the mandate on religious grounds. Moreover, Defendants allow those with a medical
exemption to continue to operate as Navy SEALs. However, even if Plaintiff obtained a religious
exemption, he would not be permitted to continue as a Navy SEAL. Not only does this
demonstrate overt discrimination against religious observers (see infra), it demonstrates that
Defendants’ alleged interests are not compelling.

Moreover, Plaintiff has natural immunity to COVID, and this immunity provides
protection at least as good (and likely better) than any mandated vaccine. (McCullough Decl. 9
65-70, Op. 4 3 at Ex. 2). The mandated vaccines are no longer effective (assuming they were even
as effective as the government originally claimed them to be). (McCullough Decl. 9 18-41, Op.
9 4 at Ex. 2). And the risks of serious adverse consequences to Plaintiff caused by the injection of
one of the COVID vaccines is far greater than the risks of any adverse consequences associated
with contracting COVID. As the scientific research demonstrates: “the risks associated with the
investigational COVID-19 vaccines, particularly for young healthy men such as Navy SEALs,
outweigh any theoretical benefits, are not minor or unserious, and many of those risks are unknown
or have not been adequately quantified nor has the duration of their consequences been evaluated

. [T]he mandatory administration of COVID-19 vaccines creates an unethical, unreasonable,
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clinically unjustified, unsafe, and unnecessary risk to servicemembers.” (McCullough Decl. 9
42-64, Op. 9 6 at Ex. 2).

Under RFRA, Defendants must “demonstrate that the compelling interest test is satisfied
through application of the challenged law [to] the particular claimant whose sincere exercise of
religion is being substantially burdened.” Hobby Lobby, 573 U.S. at 726-27 (citation omitted).
“[B]roadly formulated” or “sweeping” interests are inadequate. O Centro, 546 U.S. at 431; Yoder,
406 U.S. at 221. Rather, Defendants must show with “particularity how [even] admittedly strong

29 ¢¢

interest[s]” “would be adversely affected by granting an exemption.” Yoder, 406 U.S. at 236. In
other words, a court must “look to the marginal interest in enforcing the [vaccine] mandate in th[is]
case[].” Hobby Lobby, 573 U.S. at 726-27. Here, Defendants cannot establish such a compelling
interest for several reasons.

First, Defendants assert a purported “compelling governmental interest in preventing the
spread of disease to support mission accomplishment, including military readiness, unit cohesion,
good order and discipline, and health and safety, at the individual, unit, and organizational levels.”
(Navy SEAL 4 Decl. 4] 28, Ex. D [CNO Denial], at Ex. 1). But Hobby Lobby rejected these “very
broadly framed” interests, noting that RFRA “contemplates a ‘more focused’ inquiry.” Id. Indeed,
“[b]y stating the public interests so generally, the government guarantee[d] that the mandate will
flunk the test.” Korte v. Sebelius, 735 F.3d 654, 686 (7th Cir. 2013).

99 ¢¢

Second, “a law cannot be regarded as protecting an interest of the highest order” “when it
leaves appreciable damage to that supposedly vital interest unprohibited.” Church of the Lukumi
Babalu Aye, Inc., 508 U.S. at 547 (citation omitted); O Centro, 546 U.S. at 433. Here, Defendants

cannot claim an interest of the “highest order” when they grant administrative and medical

exemptions, as noted above.
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Finally, RFRA requires Defendants to identify a compelling need for enforcement against
the “particular claimants” filing suit, not among a general population, such as all servicemembers.
Hobby Lobby, 573 U.S. at 726-27. Defendants cannot make this showing. Defendants cannot
show that enforcing the vaccine mandate against Plaintiff is “actually necessary” to achieve its
aims. Brown v. Entm’t Merchs. Ass’n, 564 U.S. 786, 799 (2011) (emphasis added). This is
particularly true for at least the following eight reasons: (1) the pandemic is essentially over; (2)
the Navy has achieved a vaccine rate (99.4%) that protects its interests (assuming the vaccines are
as effective as the government claims, which is a dubious); (3) those who are vaccinated can still
become infected with and spread COVID-19; (4) Plaintiff has natural immunity, which is
equivalent or superior to any immunity provided by the vaccines; (5) effective therapeutics are
available; (6) Plaintiff has operated (training and operations within and outside of CONUS) for
many months as a Navy SEAL during a time when the pandemic was at its peak and when vaccines
were not available, and these operations were not affected by COVID-19; (7) there is a far greater
risk of Plaintiff spraining or breaking his ankle during a routine training exercise (thereby
sidelining him for a period of time) than there is a risk of him missing any operation or training
due to COVID-19; and (8) Plaintiff could be assigned to a team/unit where everyone else is
vaccinated, thereby minimizing (or eliminating, if the vaccine actually works) the risk of spread
amongst members. (See, e.g., Navy SEAL 4 Decl. 9 15-20, 34 at Ex. 1; see also McCullough
Decl. 9 12, 13, 20-21, 56-70, Ops. 49 1-6 at Ex. 2).

As noted by the district court in U.S. Navy Seals 1-26:

At least 99.4% of all active-duty Navy servicemembers have been vaccinated. . . .

The remaining 0.6% is unlikely to undermine the Navy’s efforts. Today, Plaintiffs

present a lower risk of infection and transmission than in the earlier days of the

pandemic. Several Plaintiffs have tested positive for antibodies, showing the
presence of natural immunity. . . . With a 99.4% vaccination rate, the Navy’s herd
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immunity is at an all-time high. COVID-19 treatments are becoming increasingly
effective at reducing hospitalization and death.

U.S. Navy Seals 1-26, 2022 U.S. Dist. LEXIS 2268, at *28-29 (internal citations omitted). The
same is true here.

To be clear, Defendants’ failure to “satisfy the Supreme Court’s compelling interest
standard[]” does not preclude this Court from “recogniz[ing] the importance of [the asserted]
interests.” Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1143 (10th Cir. 2013). The fact
that an interest is not compelling does not make it unimportant or insignificant—it merely means
that it does not justify overriding the congressional concern for religious liberty embodied in
RFRA (or the constitutional concern embodied in the First Amendment, see infra). In other words,
the government’s interests underpinning the vaccine mandate may be variously described as
legitimate, substantial, perhaps even important, but they do not rank as compelling, and that makes

all the difference.

Defendants must also show that the vaccine mandate is “the least restrictive means of
furthering [a] compelling governmental interest.” 42 U.S.C. § 2000bb-1(b)(2). Under that
“exceptionally demanding” test, Hobby Lobby, 573 U.S. at 728, “if there are other, reasonable
ways to achieve those [interests] with a lesser burden on constitutionally protected activity, [the
government] may not choose the way of greater interference. If it acts at all, it must choose less
drastic means.” Dunn v. Blumstein, 405 U.S. 330, 343 (1972) (citation omitted). A regulation is
the least restrictive means only if “no alternative forms of regulation would [accomplish the
compelling interest] without infringing [religious exercise] rights.” Sherbert, 374 U.S. at 407.
This test is particularly demanding here, because “RFRA did more than merely restore the

balancing test used in the Sherbert line of cases; it provided even broader protection for religious
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liberty than was available under those decisions.” Hobby Lobby, 573 U.S. at 695 n.3 (citation
omitted).

It bears emphasizing that Defendants carry the burden of proof here. And Defendants
cannot satisfy their burden through unsubstantiated statements. Rather, they must offer
evidence—usually in the form of affidavits from government officials—explaining how the
imposition of an identified substantial burden furthers a compelling government interest and why
it is the least restrictive means of doing so, with reference to the circumstances presented by the
individual case. Indeed, such explanations must relate to the specific accommodation the plaintiff
seeks; and where a plaintiff identifies acceptable less restrictive alternatives, the government must
demonstrate that it has considered and rejected the efficacy of those alternatives. See, e.g., Fisher
v. Univ. of Tex., 570 U.S. 297, 311-15 (2013) (requiring a “‘serious, good faith consideration of
workable [alternatives]”) (citation omitted). In short, to prevail, Defendants must rely on evidence
that the vaccine mandate is the only effective and feasible way to protect the health and safety of
the military force. Defendants cannot remotely meet this burden. As noted, Defendants ignore
the effectiveness of natural immunity as well as therapeutics, to name just two less restrictive
measures. And they ignore the ineffectiveness of the vaccines. Indeed, if the vaccines are as
effective as the government claims them to be at reducing spread and illness, then the fact that a
minute fraction of Navy personnel (including Plaintiff, who is among the demographic that is least
likely to succumb to any adverse consequences arising from COVID but part of the demographic
that is most likely to suffer adverse consequences from the vaccine) are not vaccinated should not
affect its asserted interests in any way that makes those interests compelling. And the fact that
Defendants permit administrative and medical exemptions to the vaccine mandate undermines

their interests. Church of Lukumi Babalu Aye, 508 U.S. at 547 (“[A] law cannot be regarded as
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protecting an interest ‘of the highest order’ . . . when it leaves appreciable damage to that
supposedly vital interest unprohibited.”). Moreover, Defendants entirely ignore the adverse and
serious health consequences to the members of the military (including Plaintift) caused by the
vaccines. This further undermines Defendants’ stated interests in forcing these largely
experimental vaccines on young and healthy service members in the first instance.

Finally, Plaintiff’s command effectively instituted COVID-19 safety protocols, including
a 14-day quarantine for those infected with the virus, mandatory reporting of symptoms? or
exposure, mask wearing in gathering places like the chow hall, utilizing the CRAM T (a metric to
gauge exposure while on a trip) when approving leave, and weekly testing of the unvaccinated.
These protocols, which are less restrictive alternatives to the vaccine mandate, were effective as
no SEAL died or was hospitalized from COVID during the pandemic when vaccines were
unavailable.

In the final analysis, Defendants cannot meet their burden under RFRA. The vaccine
mandate is unlawful.

2. Free Exercise.

Fundamentally, the “exercise of religion” under the First Amendment embraces two
concepts: the freedom to believe and the freedom to act. Cantwell v. Conn., 310 U.S. 296, 303
(1940); see McDaniel v. Paty, 435 U.S. 618, 626 (1978) (“The Free Exercise Clause categorically
prohibits government from regulating, prohibiting, or rewarding religious beliefs as such.”).
Indeed, “[t]he principle that government may not enact laws that suppress religious belief or

practice is . . . well understood.” Church of the Lukumi Babalu Aye, Inc., 508 U.S. at 523.

2 (See McCullough Decl., Op. 9 2 [opining that “the epidemic spread of COVID-19, like all other
respiratory viruses, notably influenza, is driven by symptomatic persons; asymptomatic spread is
trivial and inconsequential”] at Ex. 2).
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As noted above, Plaintiff’s religious objection to the vaccine mandate is religious exercise
under RFRA and the First Amendment, and the direct punishment of Plaintiff for exercising his
religion has and will continue to place a substantial burden on that religious exercise.

For similar reasons as to why the vaccine mandate violates RFRA, it also fails under the
Free Exercise Clause. As noted, RFRA was a repudiation of the Smith decision. “Smith held that
laws incidentally burdening religion are ordinarily not subject to strict scrutiny under the Free
Exercise Clause so long as they are neutral and generally applicable.” Fulton, 141 S. Ct. at 1876.
Consequently, any law that burdens religion and is not neutral and generally applicable is subject
to strict scrutiny.

The Supreme Court’s recent decision in Fulton v. City of Philadelphia provided much
clarification as to which laws are generally applicable and which are not, and Fulton confirms that
the vaccine mandate is not generally applicable, thereby triggering strict scrutiny. As stated by
the Court, “A law is not generally applicable if it invites the government to consider the particular

reasons for a person’s conduct by providing a mechanism for individualized exemptions.” Fulton,

141 S. Ct. at 1877 (internal quotations, punctuation, and citations omitted) (emphasis added). The
Court further stated that “[a] law also lacks general applicability if it prohibits religious conduct
while permitting secular conduct that undermines the government’s asserted interests in a similar
way.” Id.

As noted by the Court:

The creation of a formal mechanism for granting exceptions renders a policy not

generally applicable, regardless whether any exceptions have been given, because

it invites the government to decide which reasons for not complying with the policy
are worthy of solicitude.

Fulton, 141 S. Ct. at 1879 (internal punction, quotations, and citation omitted) (emphasis added).
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Here, there is a formal mechanism for granting exemptions to the vaccine mandate, and
this mechanism invites the government to decide which reasons for not complying with the
mandate are worthy of solicitude. Defendants permit administrative and medical exemptions to
the vaccine mandate, thus rendering the mandate not generally applicable.

Additionally, medical exemptions are given favored treatment over religious exemptions,
thus demonstrating that the mandate is also not neutral toward religion. “Official action that targets
religious conduct for distinctive treatment cannot be shielded by mere compliance with the
requirement of facial neutrality.” Church of Lukumi Babalu Aye, 508 U.S. at 534; see also id. at
542-47 (invalidating city ordinances on free exercise grounds and concluding that the ordinances
fail to prohibit nonreligious conduct that endangers the same governmental interests in a similar
or greater degree than the religious conduct).

In Church of the Lukumi Babalu Aye, Inc., the Supreme Court stated that “[a] law burdening
religious practice that is not neutral or not of general application must undergo the most rigorous
scrutiny.” Id. at 546. In Lukumi, the Court reviewed several municipal ordinances regulating the
slaughter of animals, one of which prescribed punishment for “whoever . . . unnecessarily . . . kills
any animal”—a facially neutral ordinance. Id. at 537. The Court explained that this ordinance
could not be applied to punish the ritual slaughter of animals by members of the Santeria religion
when the ordinance was not applied to secular killings:

[Blecause [the ordinance] requires an evaluation of the particular justification for the

killing, this ordinance represents a system of individualized governmental

assessment of the reasons for the relevant conduct. As we noted in Smith, in
circumstances in which individualized exemptions from a general requirement are
available, the government may not refuse to extend that system to cases of “religious
hardship” without compelling reason. Respondent’s application of the ordinance’s
test of necessity devalues religious reasons for killing by judging them to be of lesser

import than nonreligious reasons. Thus, religious practice is being singled out for
discriminatory treatment.
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Id. at 537-38 (emphasis added) (quotations and citations omitted).

As the Court noted, “Where government restricts only conduct protected by the First
Amendment and fails to enact feasible measures to restrict other conduct producing substantial
harm or alleged harm of the same sort, the interest given in justification of the restriction is not
compelling.” Id. at 546-547.

The lack of neutrality in the enforcement of the challenged mandate is demonstrated by at
least two undisputed facts: (1) Defendants have granted administrative and medical exemptions
but have granted zero religious exemptions as of March 16, 2022, and (2) Defendants will punish
Plaintiff for obtaining a religious exemption but will not so punish other similarly situated
individuals who have a medical exemption. Pursuant to Defendants’ enforcement of the
challenged mandate, “special operations (SO) duty personnel (SEAL and SWCC) who refuse to
receive the COVID-19 vaccine based solely on personal or religious beliefs will be disqualified
from SO duty . ... This will affect deployment and special pays. This provision does rot pertain
to medical contraindications or allergies to vaccine administration.” (Navy SEAL 4 Decl. q 13,
Ex. A [Page 13 Entry] [emphasis added] at Ex. 1).

Because the vaccine mandate is not a neutral law of general applicability it must survive
strict scrutiny. As noted above, Defendants cannot meet their heavy burden in this case. The
vaccine mandate violates the Free Exercise Clause of the First Amendment.

3. Equal Protection.

(13

The Supreme Court’s “approach to Fifth Amendment equal protection claims has always
been precisely the same as to equal protection claims under the Fourteenth Amendment.”

Weinberger v. Wiesenfeld, 420 U.S. 636, 638 n.2 (1975). Consequently, case law interpreting the
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Equal Protection Clause of the Fourteenth Amendment is applicable when reviewing an equal
protection claim arising under the Fifth Amendment, as in this case.’

It is axiomatic that the constitutional guarantee of equal protection embodies the principle
that all persons similarly situated should be treated alike. City of Cleburne v. Cleburne Living Ctr.,
473 U.S. 432, 439 (1985); Skinner v. Okla., 316 U.S. 535, 541 (1942) (“The guaranty of equal
protection of the laws is a pledge of the protection of equal laws.”) (internal quotations and citation
omitted). And this constitutional guarantee applies to administrative as well as legislative acts.
Raymond v. Chi. Union Traction Co., 207 U.S. 20, 35-36 (1907).

The Supreme Court’s equal protection jurisprudence has typically been concerned with
governmental classifications that “affect some groups of citizens differently than others.”
McGowan v. Md., 366 U.S. 420, 425 (1961); Ross v. Moffitt, 417 U.S. 600, 609 (1974) (“‘Equal
Protection’ . . . emphasizes disparity in treatment by a State between classes of individuals whose
situations are arguably indistinguishable.”).

Moreover, as noted by the Sixth Circuit sitting en banc, when the government treats an
individual disparately “as compared to similarly situated persons and that such disparate treatment
... burdens a fundamental right, targets a suspect class, or has no rational basis,” such treatment
violates the equal protection guarantee. Bible Believers v. Wayne Cnty., 805 F.3d 228, 256 (6th
Cir. 2015) (en banc) (internal quotations and citation omitted) (emphasis added). “In determining
whether individuals are ‘similarly situated,” a court should not demand exact correlation, but
should instead seek relevant similarity.” Bench Billboard Co. v. City of Cincinnati, 675 F.3d 974,

987 (6th Cir. 2012) (internal quotation marks omitted).

3 This case involves an equal protection claim arising under the Fifth Amendment because
Defendants are agents of the federal government. See, e.g., Bolling v. Sharpe, 347 U.S. 497, 499
(1954).
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Here, similarly situated individuals are not treated the same, and the distinction is based on
whether the individual has made a religious objection to the vaccine mandate. As noted above,
Defendants have granted administrative and medical exemptions to the mandate but have granted
zero religious exemptions as of March 16, 2022, and Defendants will punish Plaintiff for obtaining
a religious exemption by removing him from his duties as a Navy SEAL, but they will not so
punish other similarly situated individuals who have a medical exemption. This disparate
treatment burdens the fundamental right to religious exercise, thereby requiring Defendants to
satisfy strict scrutiny, which they cannot as argued above. The vaccine mandate violates the equal
protection guarantee of the Fifth Amendment.

B. Irreparable Harm to Plaintiff.

Plaintiff will be irreparably harmed without the injunction. Defendants’ vaccine mandate
imposes a substantial burden on Plaintiff’s religious exercise—a fundamental right protected by
RFRA and the First Amendment. It is well established that “[t]he loss of First Amendment
freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod
v. Burns, 427 U.S. 347, 373 (1976) (emphasis added). And this injury is sufficient to justify the
requested injunctive relief. Newsome v. Norris, 888 F.2d 371, 378 (6th Cir. 1989) (“The Supreme
Court has unequivocally admonished that even minimal infringement upon First Amendment
values constitutes irreparable injury sufficient to justify injunctive relief.”) (citing Elrod); Bonnell
v. Lorenzo, 241 F.3d 800, 809 (6th Cir. 2001) (“[W]hen reviewing a motion for preliminary
injunction, if it is found that a constitutional right is being threatened or impaired, a finding of
irreparable injury is mandated.”); see also Navy Seal 1 v. Austin, 2022 U.S. Dist. LEXIS 31640, at
*63 (“Requiring a service member either to follow a direct order contrary to a sincerely held

religious belief or to face immediate processing for separation or other punishment undoubtedly
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causes irreparable harm.”); Air Force Olfficer v. Austin, 2022 U.S. Dist. LEXIS 26660, at *32-33
(“[F]ocusing exclusively on financial harm misses the mark because the loss of First Amendment
freedoms, even for minimal periods of time unquestionably constitutes irreparable injury. . . .
Since Defendant Miller ultimately denied Plaintiff’s religious accommodation request and
essentially infringed upon the free exercise of her religion, Plaintiff has suffered an irreparable
injury. . .. [T]he choice to adhere to her religious beliefs or modify her behavior to violate those
beliefs suffices to trigger constitutional protection. . . . Thus, Plaintiff has satisfied the second
element to obtain a preliminary injunction.”) (internal punction, quotations, and citations omitted);
U.S. Navy Seals 1-26,2022 U.S. Dist. LEXIS 2268, at *35-36 (“The crisis of conscience imposed
by the [vaccine] mandate is itself an irreparable harm. . .. ‘The loss of First Amendment freedoms,
for even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod, 427 U.S.
at 373 (plurality opinion). The same is true of RFRA. ... Thus, any losses the Plaintiffs have
suffered in connection with their religious accommodation requests sufficiently demonstrate
irreparable injury. [T]he principle the Supreme Court articulated in Elrod v. Burns applies broadly,
and the Fifth Circuit has acknowledged that any loss of First Amendment freedom satisfies the
irreparable injury requirement, even in the national security context. . . . Thus, the second
requirement for injunctive relief has been satisfied.”) (internal quotations and citations omitted).

As stated by the D.C. Circuit,

“[S]uits for declaratory and injunctive relief against the threatened invasion of a

constitutional right do not ordinarily require proof of any injury other than the

threatened constitutional deprivation itself.” Davis v. District of Columbia, 158

F.3d 1342, 1346, 332 U.S. App. D.C. 436 (D.C. Cir. 1998). Thus, “[a]lthough a

plaintiff seeking equitable relief must show a threat of substantial and immediate

irreparable injury, a prospective violation of a constitutional right constitutes
irreparable injury for these purposes.” Id. (internal citation omitted).

Gordon v. Holder, 721 F.3d 638, 653 (D.C. Cir. 2013) (emphasis added).
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Accordingly, the irreparable harm to Plaintiff is the depravation of his right to religious
exercise protected by federal statutory and constitutional law (i.e., the “crisis of conscience”
imposed by the challenged mandate). It’s not simply the loss of pay or benefits—these losses
constitute part of the burden upon Plaintiff’s religious exercise, thereby triggering the
constitutional violation. Here, Plaintiff has been formally accused of the “Commission of a
Serious Offense” (an injury to his reputation)* and is now facing adverse disciplinary proceedings
for exercising his right to religious exercise. He has received an adverse performance evaluation
for exercising his right to religious exercise. He will be removed from the Navy SEALs for
exercising his right to religious exercise. He is declared “nondeployable” for exercising his right
to religious exercise. He cannot travel as part of his duties for exercising his right to religious
exercise. And he will lose pay and benefits for exercising his right to religious exercise. These
are all substantial burdens on Plaintiff’s religious exercise, but the deprivation of his right to

religious exercise caused by these burdens “constitutes [the] irreparable injury” warranting the

requested injunction. See supra.

In sum, Plaintiff has been punished for exercising his right to religious exercise, and this
punishment will continue and increase in its severity absent the requested injunction. The
irreparable harm to Plaintiff (the loss of his right to religious exercise) is clearly established.’

Elrod, 427 U.S. at 373.

4 See generally Foretich v. United States, 351 F.3d 1198, 1214 (2003) (acknowledging
“reputational injury that derives directly from government action,” noting that “[r]edress is
possible in such a case because the damage to reputation is caused by the challenged action,” and
concluding that the equitable relief of a “declaratory judgment that the government’s actions were
unlawful will consequently provide meaningful relief”).

5 It is wrong to assert that there is no irreparable harm in this case because there might be some
future administrative remedy to recoup lost pay or benefits. Such an assertion misapprehends
irreparable harm caused by the deprivation of a First Amendment right, see supra, and it
presupposes, incorrectly, that RFRA has an exhaustion requirement. See, e.g., Singh v. Carter,
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C. Harm to Others.

In this case, the likelihood of harm to Plaintiff is substantial because Plaintiff seeks to
protect a fundamental liberty interest—the right to religious exercise. See supra. On the other
hand, if Defendants are restrained from enforcing the vaccine mandate against Plaintiff, they will
suffer no harm because the exercise of a protected right can never harm any of Defendants’ or
others’ legitimate interests. See Connection Distrib. Co. v. Reno, 154 F.3d 281, 288 (6th Cir. 1998)
(“[Blecause the questions of harm to the parties and the public interest generally cannot be
addressed properly in the First Amendment context without first determining if there is a
constitutional violation, the crucial inquiry often is, and will be in this case, whether the statute at
issue is likely to be found constitutional.”); Pursuing Am.’s Greatness v. FEC, 831 F.3d 500, 511
(2016) (stating that “in this case, the FEC’s harm and the public interest are one and the same,
because the government’s interest is the public interest” and emphasizing that “there is always a
strong public interest in the exercise of [First Amendment] rights otherwise abridged by an
unconstitutional regulation and, without a preliminary injunction, PAG is unable to exercise those
rights during this election cycle”™).

Additionally, the Navy has achieved a 99.6% vaccine rate. Plaintiff has had COVID-19
and recovered with no issues. Consequently, Plaintiff has natural immunity, which provides at

least as much protection against COVID-19 as the vaccines. There are numerous least restrictive

168 F. Supp. 3d 216, 226 (D.D.C. 2016) (“Congress nowhere inserted any exception for the U.S.
Armed Forces from RFRA’s application or any exhaustion requirement, as it did, for example, in
RFRA’s ‘sister statute,” the Religious Land Use and Institutionalized Persons Act of 2000
(“RLUIPA”), 42 U.S.C. §§ 2000cc, et seq. . . . see also Oklevueha Native Am. Church of Hawaii,
Inc. v. Holder, 676 F.3d 829, 838 (9th Cir. 2012) (“We decline . . . to read an exhaustion
requirement into RFRA where the statute contains no such condition, . . . and the Supreme Court
has not imposed one.”). Consequently, RFRA certainly provides no textual support for the
defendants’ position that the plaintiff is required to exhaust administrative remedies in a court-
martial proceeding before bringing his constitutional and RFRA claims before this Court.”).
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means to promote force protection short of mandating that Plaintiff get vaccinated in violation of
his sincerely held religious beliefs. These include recognizing natural immunity, the availability
of therapeutics, and implementing safety protocols, among others. And by granting administrative
and medical exemptions, the vaccine mandate does not promote a governmental interest “of the
highest order.” Church of Lukumi Babalu Aye, 508 U.S. at 547.

In the final analysis, the question of harm to others as well as the impact on the public
interest “generally cannot be addressed properly in the First Amendment context without first
determining if there is a constitutional violation. . . .” Connection Distribution Co., 154 F.3d at
288. For if Plaintiff shows that his constitutional and federal rights have been violated (which he
has shown here), then the harm to others is inconsequential.

D. The Public Interest.

The impact of the preliminary injunction on the public interest turns in large part on
whether the vaccine mandate violates Plaintiff’s right to free exercise. As the D.C. Circuit
observes, “[E]nforcement of an unconstitutional law is always contrary to the public interest.”
Gordon, 721 F.3d at 653; see also G & V Lounge, Inc. v. Mich. Liquor Control Comm’n, 23 F.3d
1071, 1079 (6th Cir. 1994) (“[1]t is always in the public interest to prevent the violation of a party’s
constitutional rights.”); Dayton Area Visually Impaired Persons, Inc. v. Fisher, 70 F.3d 1474, 1490
(6th Cir. 1995) (stating that “the public as a whole has a significant interest in ensuring equal
protection of the laws and protection of First Amendment liberties™).

As set forth above, the vaccine mandate violates Plaintiff’s religious exercise. Therefore,
it is in the public interest to issue the injunction. Additionally, without the injunction, Defendants
(and our nation) will be losing a well-trained, veteran warfighter during a time when the world is

now a far less safe place, particularly in light of Russia’s invasion of Ukraine, China’s aggressive

-32-



Case 1:22-cv-00688-CKK Document 14-1 Filed 03/25/22 Page 39 of 41

actions toward Taiwan, and many other geopolitical threats. The public is best served by having

veteran warfighters like Plaintiff serving in defense of our nation. And the public is best served

by having “a military force strong enough to respect and protect its service members’ constitutional

and statutory religious rights.” Air Force Officer, 2022 U.S. Dist. LEXIS 26660, at *35.
CONCLUSION

Paraphrasing from the court’s decision granting a preliminary injunction against the
vaccine mandate in Air Force Officer v. Austin:

Given “the Nation’s essential commitment to religious freedom[,]” Plaintiff’s

harm—a constitutional injury involving [his] right to freely exercise [his]

religion—is not a mere trivial grievance. . . . And, what real interest can our
military leaders have in furthering a requirement that violates the very document

they swore to support and defend? The Court is unquestionably confident that the

[Navy] will remain healthy enough to carry out its critical national defense mission

even if Plaintiff remains unvaccinated . . . .

All Americans, especially the Court, want our country to maintain a military force

that is powerful enough to thoroughly destroy any enemy who dares to challenge

it. However, we also want a military force strong enough to respect and protect its

service members’ constitutional and statutory religious rights. This ruling ensures

our armed services continue to accomplish both.

Air Force Officer, 2022 U.S. Dist. LEXIS 26660, at *34-35.

The Court should grant Plaintiff’s motion and enter a preliminary injunction enjoining
Defendants from (1) enforcing against Plaintiff any order or regulation requiring COVID-19
vaccination and (2) from instituting or enforcing any adverse or retaliatory action against Plaintiff
as a result of, arising from, or in conjunction with Plaintiff’s religious objection to the COVID-19

vaccination mandate, his request for a religious exemption from the vaccine mandate, or pursuing

this action or any other action for relief under RFRA or the First and Fifth Amendments.
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Respectfully submitted,
AMERICAN FREEDOM LAW CENTER

/s/ Robert J. Muise

Robert J. Muise, Esq. (D.C. Court Bar No. MI 0052)
P.O. Box 131098

Ann Arbor, Michigan 48113

Tel: (734) 635-3756
rmuise@americanfreedomlawcenter.org

[s/ David Yerushalmi

David Yerushalmi, Esq. (DC Bar No. 978179)
2020 Pennsylvania Avenue NW, Suite 189
Washington, D.C. 20001
dyerushalmi@americanfreedomlawcenter.org
(646) 262-0500

Counsel for Plaintiffs
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AMERICAN FREEDOM LAW CENTER
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Robert J. Muise, Esq.
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