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INTRODUCTION

This case warrants en banc review because the panel committed precedent-
setting errors of exceptional public importance in this First Amendment case, and its
opinion directly conflicts with U.S. Supreme Court and Sixth Circuit precedent,
specifically including Meese v. Keene, 481 U.S. 465 (1987), and Parsons v. United
States DOJ, 801 F.3d 701, 711-12 (6th Cir. 2015). See Fed. R. App. P. 40; 6 Cir. R.
40; 6 Cir. 1.O.P. 40.

The U.S. Constitution does not permit the Michigan Attorney General (“AG”)
or the Michigan Department of Civil Rights (“MDCR”) (“Defendants”) to use their
government offices to target political opponents. It is one thing for a private
organization like the Southern Poverty Law Center (“SPLC”) to pejoratively label
political opponents. However, when the AG and MDCR join and officially endorse
this partisan attack by lending government resources to echo and support it, the injury
to Plaintiff is apparent and concrete.

In 2020, the district court denied Defendants’ motions to dismiss on standing
grounds. Am. Freedom Law Ctr., Inc. v. Nessel, No. 1:19-cv-153, 2020 U.S. Dist.
LEXIS 60622, at *17 (W.D. Mich. Jan. 15, 2020). As the court stated in that opinion:
“Similar to the enforcement of the statute defining ‘political propaganda’ to describe
the films at issue in Meese, as representatives of the State government, Defendants’

endorsement of the SPLC’s list of hate groups constitutes a concrete and particular
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reputational injury to AFLC.” Id. (emphasis added). The court was correct. Yet,
after waiting for over four years to rule on the parties’ cross-motions for summary
judgment,' the district court dismissed the case on standing grounds.

The panel affirmed the district court’s erroneous decision. Bear in mind,
Plaintiff is not seeking damages as such relief'is barred by the Eleventh Amendment.
Thus, a specific accounting of financial damages is unnecessary. Rather, Plaintiff is
seeking what this Court said in Parsons (and the Supreme Court said in Meese) is an
appropriate remedy to redress a reputational injury caused by government actors, as in
this case:

The Agencies argue that the alleged reputational harm and chilling effect
would not be remedied by an order setting aside the 2011 [National Gang
Intelligence Center or] NGIC Report because information about criminal
activity performed by Juggalo subsets is available from a variety of other
sources, including state and local law enforcement in the locations
where the Juggalos were allegedly injured. . . . In Meese, the defendant,
the Attorney General, espoused an analogous argument—that enjoinment
of the DOJ’s label of certain films as “political propaganda” would not
stem negative reaction to the plaintiff’s exhibition of the films. ... The
Supreme Court disagreed, articulating that the harm to plaintiff occurred
because “the Department of Justice has placed the legitimate force of its
criminal enforcement powers behind the label of ‘political
propaganda.”” . .. The Juggalos in this case also suffer alleged harm
due to the force of a DOJ informational label. While the 2011 NGIC
Report is not the designation itself, it reflects the designation and
includes an analytical component of the criminal activity performed by
Juggalo subsets, classifying the activity as gang-like. As in Meese, “[a]
judgment declaring the [action in question] unconstitutional would
eliminate the need to choose between [First Amendment-protected

! The panel described this inexcusable delay as “[t]he district court took some time to
issue its decision.” (Op. at 6).

_0 -
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activity| and incurring the risk that public perception of this criminal
enforcement scheme will harm appellee’s reputation.”

The Agencies also assert that an order declaring the 2011 NGIC Report
unconstitutional would not alleviate the alleged harm entirely because
the information on Juggalo activity is available through the
aforementioned alternate channels. But it need not be likely that the
harm will be entirely redressed, as partial redress can also satisfy the
standing requirement. See Meese, 481 U.S. at 476 (“enjoining the
application of the words ‘political propaganda’ to the films would at
least partially redress the reputational injury of which appellee
complains”); [Friends of the Earth, Inc. v.] Laidlaw [Envtl. Servs., Inc.,
528 U.S. 167, 185 (2000)] (finding civil penalties sufficient to satisfy
redressability noting that they have at least “some deterrent effect”)
(emphasis added). “It can scarcely be doubted that, for a plaintiff who is
injured or faces the threat of future injury due to illegal conduct ongoing
at the time of a suit, a sanction that effectively abates that conduct and
prevents its recurrence provides a form of redress.” Laidlaw, 528 U.S. at
185-86. An order declaring the 2011 NGIC Report unconstitutional and
setting it aside would abate the reflection of Juggalo criminal activity as
gang or gang-like by the Agencies. . . . The declaration the Juggalos
seek would likely combat at least some future risk that they would be
subjected to reputational harm and chill due to the force of the DOJ’s
criminal gang or gang-like designation.

Parsons, 801 F.3d at 716-17 (internal citations omitted) (emphasis added).
Consequently, the panel’s assertion that Plaintiff must prove some harm or injury
beyond the harm to reputation caused by the government’s endorsement of the
pejorative “hate group” label is wrong as a matter of law. Plaintiff has suffered an
injury to its reputation that is fairly traceable to Defendants’ conduct and likely to be

redressed by this Court. Allen v. Wright, 468 U.S. 737, 751 (1984) (setting forth the
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familiar standard for standing). It was wrong to conclude otherwise.?
STATEMENT OF FACTS?

When deciding a motion for summary judgment, “[t]he facts must be viewed in
the light most favorable to the non-moving party and the benefit of all reasonable
inferences in favor of the non-movant must be afforded to those facts.” Bible
Believers v. Wayne Cnty., 805 F.3d 228, 242 (6th Cir. 2015). The panel effectively
reversed that standard here.

On February, 22, 2019, the “MDCR Director . . . and Attorney General Dana
Nessel” issued a press release that was posted on the official government website of
the MDCR (www.michigan.gov/mdcr).* This official announcement was publicly

displayed and posted on the government website until at least March 6, 2020. Thus, it

2 This case presents the situation that Circuit Judge Readler noted in his concurring
opinion. (Op. at 20) (Readler, J., concurring) (claiming that “[h]Jad American
Freedom framed its arguments differently, it may have had better prospects of
success”). Here, Plaintiff has ‘““show[n] how’ defendants’ statements would tend to
harm its reputation.” (/d. at 19). And it did so through the testimony of David
Yerushalmi. As Circuit Judge Readler further noted, Plaintiff “need not prove a
‘readily quantifiable harm’” (Op. at 19), which is correct particularly since this is not a
damages case.

3 The record support for these facts is set forth in detail in Plaintiff’s opening brief.
(P1.’s Br. at 4-20).

* The panel seems to suggest that the only “third party” that received this press release
was The Detroit News. (See Op. at 12, 20). But of course, that is wrong as this was a
public press release published on the Internet for over a year for all of the world to
see. Moreover, it is factually incorrect to claim that Defendants “retracted” their
public endorsement of the SPLC “‘hate group label.” (See Op. at 11). In fact, Plaintiff
gave Defendants an opportunity to do so during discovery, and they refused. (See
Pls.” Br. at 19-20 [setting forth interrogatory and response]).

_4 -
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remained posted (and published to third parties) for more than a year after the filing of
this lawsuit, which occurred on February 28, 2019. (R.1, Compl.). This public
announcement remains to this day part of the government’s official records and is
available to the public via FOIA.

In this official, public statement, Defendants posted a hyperlink to the “Hate
Map” of Michigan that was produced by SPLC. The “Hate Map” listed Plaintiff as
the first “hate group” operating in Michigan. Accordingly, it is false to suggest that
the press release did not refer to Plaintiff. As Mr. Yerushalmi noted in his testimony,
hyperlinks are the modern version of footnotes, and the content of the link is very
much a part of the release. In fact, the release specifically directs the reader to this
link, and the release only makes sense in the context of the content found on the link.

In this official, public statement, Defendants state, “The [SPLC] report
documents an increase in active extremist and hate organizations in Michigan.” The
MDCR Director stated, “This is a troubling trend . . . These groups range in the
ideological extremes from anti-Muslim, to anti-LGBT to black nationalists and white
nationalists. Particularly of concern, over one half of the identified groups are located
east of US-23 between Flint and Ann Arbor.” The public release further states,
“Attorney General Dana Nessel said she would stand up to hate in Michigan.”
Defendant Nessel was quoted as stating, “Hate cannot continue to flourish in our

state. . . . 1 have seen the appalling, often fatal results of hate when it is acted upon.

-5-
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That is why I am establishing a hate-crimes unit in my office -- to fight against hate

crimes and the many hate groups which have been allowed to proliferate in our

state.”” (emphasis added). The Attorney General personally approved her comments
for this press release.

“In addition to . . . the hate crime unit initiative, MDCR” publicly announced
that this government agency was going to track and record in a database what it

29

considers ‘“hate and bias incidents,” even if they are “protected under the First
Amendment.” The MDCR has previously “experimented” with a hate and bias
incidents database. There is no current MDCR policy that prohibits the creation of a
hate and bias incidents database in the future. No one was reprimanded or censored in
any way by the MDCR for this official, public announcement of the government’s
intent to create a hate and bias incident database.

The day that this official course of action was publicly announced by

Defendants, Plaintiff received a media inquiry from The Detroit News, asking for a

> The panel’s suggestion that the press release only referenced a “troubling trend” and
was not an endorsement of the SPLC’s “hate group” designation is demonstrably
false. (See Op. at9) (“Nor are we persuaded by American Freedom’s assertion that
defendants’ press release gave their ‘imprimatur’ to the SPLC’s Hate Map, which
again labels American Freedom a hate group. That ‘imprimatur’ does not leap off the
page. Defendants’ citation to the Hate Map as evidence of a ‘troubling trend’
indicates that defendants at most endorsed the ‘trend’ identified by the SPLC and
found the SPLC reliable enough to use as a source.”). And Defendants’ endorsement
of the SPLC “hate group” label extends beyond the press release, as the facts
demonstrate.

_6-
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response to the announcement that “Attorney General Nessel is going to be
investigating” the SPLC designated hate groups, which includes Plaintiff.

Plaintiff filed this lawsuit on February 28, 2019, and that same day, the AG
commented on her official Facebook page about a news story published by The
Detroit News regarding the lawsuit. The title of the story was “Law center files
federal lawsuit against Nessel, state civil rights director.” Rather than “retracting” her
endorsement of SPLC or disavowing any efforts to target Plaintiff based on the SPLC
designation, the AG doubled-down, posting a link to the story on her official
Facebook page® with the following comment:

Only in Trump’s America do you get sued for pledging to prosecute hate

crimes and pursue organizations that engage in illegal conduct against

minority communities. 1 will never back down on my commitment to
protect the safety of all Michiganders. Bring it.
Despite her public endorsement of Plaintiff as a “hate group” and her vow to “fight
against” such ‘“hate groups,” the AG’s designated witness testified in this case as
follows:

Q. Do you have any information as you sit here today that AFLC has

ever engaged in any activity that is not legal or protected by the

constitution?

A. No.

And there is no reasonable dispute that the “hate group” label is a pejorative label.

6 The AG uses this Facebook page to post information about official matters related to
her duties as attorney general.

-7 -
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In a sworn affidavit disclosed via discovery (the affidavit was executed on
October 30, 2019, in response to a FOIA request submitted on behalf of, inter alia,
Church Militant/St. Michael’s Media to the AG), the AG’s representative “attest[ed]
to the fact that the Hate Crimes Unit [was] in the midst of an open and ongoing
criminal investigation involving . . . St. Michael’s Media, Inc., and/or Church
Militant, and their possible violation of state criminal statutes.”

“Church Militant/St. Michael’s Media” i1s designated by SPLC as a “hate
group” operating in Michigan. In the “formal report” of this criminal investigation by
the AG’s Hate Crimes Unit, the report states, “Church Militant is listed by the
Southern Poverty Law Center as an LGBT-Hate Group.” In other words, the AG
officially relies on the SPLC’s hate group designation in this official report.

Additionally, in an email dated February 22,2019, the Attorney General’s Chief
of Staff at the time wrote, “AG has publicly stated that the [hate crimes] unit will be
looking at hate groups from the SPLC.” In an email exchange dated February 28,
2019, the AG directed Ms. Rossman-McKinney, the AG’s “head of the
communications department” to change “hate crimes” to “hate groups” in an official,
public response to this lawsuit. Plaintiff is also identified as a “hate group,” with
SPLC as the source, in a spreadsheet that is retained by the AG as a government

record subject to FOIA.
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How could the panel miss (or ignore) these facts, which were set forth with
specific record citations in Plaintiff’s opening brief?

Defendants have made these public pronouncements about “hate groups”—
pronouncements which include Plaintiff—even though Defendants have zero evidence
that Plaintiff has ever engaged in any criminal conduct. Rather, Plaintiff engages in
conduct that is protected by the First Amendment.

Prior to filing this lawsuit, on February 19, 2019, the AG “testified” before the
Michigan House Judiciary Committee as follows:

We also have now a Hate Crimes Unit to combat the exponential rise in

hate crimes against members of our minority communities, as well as

tackling the 28 identifiable hate groups that are currently operating in
Michigan.”

During the “Question and Answer” session following her presentation, the AG
also answered the following question from Representative Ryan Berman regarding
her comment about the “identifiable hate groups™:

Q. I'was surprised to hear you say there’s 28 hate groups in Michigan.

Can you give us more about that or the criteria of . . . who is saying that?

A. That information was received from the Southern Poverty Law
Center and they do a detailed analysis on that. . . .

Per the testimony of AFLC Co-Founder David Yerushalmi:

7 In addition to being listed as one of the 31 “hate groups” in Michigan as noted in the
February 22, 2019 press release, Plaintiff was also listed among the 28 “hate groups”
identified by SPLC prior to releasing the updated “hate map” that was linked to the
press release.

_0.
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I can tell you this for certain, the press release itself, and we can talk
subsequently about the actions articulated in that press release, but the
press release itself caused immeasurable harm to the reputation of the
American Freedom Law Center.

Q. How so?

A. Have you read the press release? The press release itself states very
clearly that these hate groups listed by the Southern Poverty Law Center
-- and then let’s just pause there, hate groups. A government agency
defined to and created to protect the civil rights of Michigan’s --
Michiganders I think you guys are called, and the attorney general whose
job it is to prosecute crimes embrace the very idea that there are hate
groups, number one. Number two, that the SPLC is an authoritative
source for who those hate groups are and what they’re doing apparently,
and they then link to that list which identifies the American Freedom
Law Center. If I spoke that way of everyone on your city block and
linked to a list of people on that city block I think you’d be well-founded
to say that damaged immeasurably your reputation. This isn’t John
Smith and Mary Allen. This is the head of the MDCR and the attorney
general of the State of Michigan. Now, I don’t know about you but
when I’m confronted by the chief law enforcement officer who throws
these kinds of accusations around about my organization, and therefore
also about me personally, I become extremely concerned. And when I
get phone calls and people reaching out to me trying to understand what
this is all about and donors who are fearful about being exposed as a
result of this you can bet your bottom dollar that AFLC has been
damaged and that damage continues because at no time has the attorney
general or the MDCR or the commission, as you put it, apologized and
retracted any statement by anyone on their behalf.

Q. But to be accurate, Doctor Arbulu never referenced the American
Freedom Law Center as a hate group?

A. No, to be accurate he did. He --

Q. Can you show --

A. Let me finish. He linked to the Southern Poverty Law Center hate
list, and as you and I both know a link is just like a footnote in the old
days. In fact, I will tell you, since I practice in the state of New York,
the New York Supreme Court just issued a ruling that if you’re going to
cite to [a] case or source or to another document you have to link to it in
your document. We all understand in the new media environment a link
1s as good as an explicit reference. And, in fact, all you have to do is go
to social media sources and any online magazine, they don’t use

-10 -
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footnotes anymore. They use links. The MDCR, Mr. Arbulu, and Ms.
Nessel specifically referenced the AFLC in that press release by linking
to the SPLC hate list, and that’s why, Mr. Robinson, they did it. They
linked to that hate list because they wanted you and me and the rest of
the reading public to go look and see AFLC’s name so they would think
twice about donating, they would think twice about associating, they
would think twice about going for representation to this group because
they 're now radioactive. We are now radioactive. And you can look
and see how we had to respond to that. We had to put a brave face on in
our blogs and press releases we’ve covered with Ms. Barranco and say,
well, we’re proud of it, because that’s the only way you can respond to
that kind of attack. Because if you say we’re cowered by it, we’re
frightened by it, no one is going to believe that we can litigate on their
behalf. So we had to put a brave face on in the public domain. But I will
tell you [that] when the chief law enforcement officer of even, you know,
a little village in Michigan [makes these kinds of public statements, it] is
going to bother me, [but] when the State of Michigan and someone as
ideologically driven as Ms. Nessel [does], who clearly opposes
everything we stand for, that’s frightening.

ARGUMENT

Parsons, Meese, and Other Circuit Decisions Confirm Standing in this

Case.

The panel’s decision directly conflicts with decisions from this Circuit, the U.S.

Supreme Court, and other circuits. As stated by this Court in Parsons, “where claims
of a chilling effect are accompanied by concrete allegations of reputational harm, the
plaintiff has shown injury in fact.” Parsons v. United States DOJ, 801 F.3d 701, 711-
12 (6th Cir. 2015) (citing Meese and distinguishing Laird v. Tatum, 408 U.S. 1
(1972)). This Court further affirmed that “[s]tigmatization also constitutes an injury
in fact for standing purposes.” Parsons, 801 F.3d at 712. Thus, the “concrete

[evidence] of reputational harm” in addition to the chilling effect caused by

-11 -
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Defendants’ actions are sufficient to show injury in fact and for the Court to exercise
its jurisdiction to hear and decide this case. See also Joint Anti-Fascist Refugee
Comm. v. McGrath, 341 U.S. 123, 139 (1951) (holding that charitable organizations
designated as “Communist” by the Attorney General had standing to challenge their
designations because of, inter alia, “damage [to] the reputation of the organizations in
their respective communities™); United States v. Accra Pac, Inc., 173 F.3d 630, 633
(7th Cir. 1999) (stating that “being put on a blacklist . . . is treated as immediately
redressible harm because it diminishes (or eliminates) the opportunity to practice
one’s profession even if the list . . . does not impose legal obligations”); Doe v. Nat’l
Bd. of Med. Exam’rs, 199 F.3d 146, 153 (3d Cir. 1999) (holding that a student had
standing to challenge a rule requiring that he be identified as disabled because such a
label could sour the perception of him by “people who can affect his future and his
livelihood™); cf. Oneida Indian Nation v. United States DOI, 789 F. App’x 271 (2d
Cir. 2019) (finding no reputational harm and distinguishing Meese, Parsons, and
McGrath by noting that “[i]n each of them, the government attached a derogatory
label to the plaintiff, whereas here the government has said nothing about the New
York Oneidas, let alone anything derogatory”).

Plaintiff’s standing is further supported by Meese v. Keene, 481 U.S. 465
(1987). In Meese, the plaintiff, a politician, sued to prevent the government from

designating as ‘““political propaganda” certain films he was sponsoring. The Court

-12 -
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held that the plaintiff had standing to challenge this official designation as a violation
of the First Amendment because the plaintiff’s showing of the films with the
designation would cause injury to his reputation.® Id. However, because the Court
believed that the term “political propaganda” was “neutral,” “evenhanded,” and
without any “pejorative connotation,” it concluded that the act placed “no burden on
protected expression” and was thus constitutional. Id. at 480. Consequently, it
logically follows that had the Court determined that this official designation was not
“neutral,” “evenhanded,” or without any “pejorative connotation,” then a
constitutional violation would have occurred. As the dissent points out, when the
government places pejorative labels on speech, “[i]t places the power of the Federal
Government, with its authority, presumed neutrality, and assumed access to all the
facts, behind an appellation designed to reduce the effectiveness of speech in the eyes
of the public” in violation of the First Amendment. /d. at 493 (Blackmun, J., joined
by Brennan, J., and Marshall, J., dissenting).

This is precisely the situation presented here.

8 Because Keene “submitted detailed affidavits, including one describing the results of
an opinion poll and another containing the views of an experienced political analyst”
(Meese, 481 U.S. at 473-74) to show how this indirect governmental action of labeling
the films at issue would cause harm to his reputation does not impose a similar
evidentiary burden on Plaintiff in this case, particularly where the reputational harm is
direct. Nonetheless, Plaintiff presented similar evidence demonstrating the harm
caused by the “hate group” labelling. (R.24-1, Yerushalmi Decl. 9 2-13,
PagelD.443-46).

-13 -
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CONCLUSION
Plaintiff respectfully requests panel rehearing and en banc review.
Respectfully submitted,

AMERICAN FREEDOM LAW CENTER

/s/ Robert J. Muise

Robert J. Muise, Esq.

P.O. Box 131098

Ann Arbor, Michigan 48113

(734) 635-3756
rmuise@americanfreedomlawcenter.org
Counsel for Plaintiff-Appellant
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Robert J. Muise, Esq.
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AMERICAN FREEDOM LAW CENTER
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Robert J. Muise, Esq.
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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT

AMERICAN FREEDOM LAW CENTER, INC.,
Plaintiff-Appellant,

V. -~ No. 25-1684

DANA NESSEL, in her official capacity as Attorney
General of Michigan; JOHN E. JOHNSON, JR., in his
official capacity as Director, Michigan Department of
Civil Rights identified on initiating document as
Agustin V. Arbulu,

Defendants-Appellees.

Appeal from the United States District Court
for the Western District of Michigan at Grand Rapids.
No. 1:19-cv-00153—Paul Lewis Maloney, District Judge.

Argued: March 19, 2026
Decided and Filed: August 14, 2026

Before: STRANCH, READLER, and BLOOMEKATZ, Circuit Judges.

COUNSEL

ARGUED: Robert Joseph Muise, AMERICAN FREEDOM LAW CENTER, Ann Arbor,
Michigan, for Appellant. Kyla L. Barranco, OFFICE OF THE MICHIGAN ATTORNEY
GENERAL, Lansing, Michigan, for Appellee Dana Nessel. Heather S. Meingast, OFFICE OF
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E. Johnson, Jr.

READLER, J., delivered the opinion of the court in which STRANCH and
BLOOMEKATZ, JJ., concurred. READLER, J. (pp. 16-21), also delivered a separate
concurring opinion.
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OPINION

READLER, Circuit Judge. Among a public official’s many responsibilities is the need to
communicate with her constituents. In a representative democracy, the public expects its
officials to highlight perceived problems and offer preferred solutions. That dialogue, of course,
sometimes leads officials to express views that cast others in an unfriendly light. For better or
worse, that is a natural product of our democratic system, where representatives are chosen from
competing candidates with competing ideals. It is hard to envision American political life

working any other way. See Barr v. Matteo, 360 U.S. 564, 571 (1959) (plurality opinion).

The American Freedom Law Center believes that Michigan’s attorney general and its
former civil rights director took that prerogative too far. As American Freedom sees things, by
citing a third party’s reporting on hate groups in an official state press release—where that third
party counts American Freedom among those groups—the two Wolverine State officials
tarnished the law firm’s reputation, an injury it says continues to hamper its First Amendment-
protected activities. American Freedom has pursued that grievance through a lawsuit against the
two officials, seeking declaratory and injunctive relief. After six years of litigation, the district
court dismissed the action on the ground that American Freedom failed to produce evidence at
summary judgment establishing its Article III standing to sue. Because American Freedom has
not demonstrated how defendants caused, or will cause, the law firm to suffer a cognizable

injury, we affirm.

Co-founded by attorneys David Yerushalmi and Robert Muise, American Freedom
describes itself as “the Nation’s first truly authentic Judeo-Christian, public interest law firm.”
R.80-9, PageID 1381. In its “fight for faith and freedom,” American Freedom ‘“aggressively
seeks” out opportunities “to advance and defend religious liberty, freedom of speech,” and “our

Nation’s Judeo-Christian heritage” via litigation. /d.
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American Freedom’s approach has attracted a few critics. They include the Southern
Poverty Law Center (SPLC). With a philosophical bent different from American Freedom’s, the
SPLC depicts its mission as advancing civil rights and combating purported hate groups. In
conjunction with those efforts, the SPLC publishes an annual Hate Map, which identifies
organizations from state to state that the SPLC believes to be “hate and anti-government groups.”
Hate Map, S. Poverty L. Ctr., https://perma.cc/RT93-GW9X. 1In 2015, the SPLC formally
labeled American Freedom as a Michigan-based anti-Muslim hate group. /d. American Freedom
has been included on the Hate Map ever since. American Freedom, for its part, describes the
SPLC as “America’s premier leftwing smear group,” using biased and derisive labels to

undermine its political adversaries. R.80-12, PageID 1424.

That contentious backdrop set the stage for the events of February 2019, when the
director of the Michigan Department of Civil Rights, Agustin Arbulu, and Michigan’s attorney
general, Dana Nessel, issued a joint press release “responding . . . to the release” of the SPLC’s
latest Hate Map. R.7-1, PageID 71. Citing the SPLC’s hate classifications, the press release
noted a purported increase in the number of active hate groups in Michigan. The release also
contained an embedded hyperlink to the Hate Map. Arbulu deemed the uptick in hate groups “a
troubling trend.” Id., PagelD 71. Nessel in turn announced her office’s formation of a “hate-
crimes unit . . . to fight against hate crimes and the many hate groups” located in Michigan. /d.
Along those same lines, Arbulu announced the development of “a process by which [his
department] can document hate and bias incidents,” including incidents that “are protected under
the First Amendment and do not rise to a crime.” Id., PagelD 71-72. The database, he added,
would be used to “create targeted awareness and education programs to address and combat such

incidents.” Id., PagelD 72.

Although the press release did not mention American Freedom by name, news of the
release made its way back to the law firm and its supporters. American Freedom claims it heard
from donors who feared that the hate crimes unit would investigate American Freedom and
expose its donors’ identities. According to American Freedom, the Detroit News also reached
out “for a comment regarding the announcement that ‘Attorney General Nessel is going to be

investigating’ the SPLC designated hate groups.” R.77-8, PagelD 981-82. Not long thereafter,
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the Detroit News published an opinion piece an American Freedom co-founder wrote criticizing

Nessel for embracing the SPLC’s designations and for targeting groups based on those labels.

Six days after the press release, American Freedom filed this § 1983 lawsuit against
Nessel and Arbulu in their official capacities. Before describing the allegations therein, we note
subsequent developments in the identities of the defendants. The Michigan Civil Rights
Commission later terminated Arbulu for unrelated reasons. In the years that followed, the
Department of Civil Rights employed two more directors, with defendant John Johnson now

occupying Arbulu’s place in the litigation.

Returning now to American Freedom’s complaint, the law firm alleged that defendants
have a “policy of targeting” groups like American Freedom “based on their political viewpoints”
using the SPLC’s “hate group” label as pretext. R.7, PagelD 54. As for evidence, American
Freedom pointed to the aforementioned press release, part of what American Freedom claimed
was a “conspir[acy]” between defendants and the SPLC to suppress American Freedom’s
speech. Id., PageID 55. As part of that suppression campaign, American Freedom asserted,
defendants were poised to conduct “official investigations and surveillance” of all SPLC-
identified hate groups in the state. /d., PagelD 58. Defendants’ actions, the law firm concluded,
had tarnished American Freedom’s reputation, delegitimizing it in the eyes of “donors” and

“potential clients.” Id., PagelD 66.

As a legal matter, American Freedom dressed its case in First Amendment clothing. The
complaint’s primary theory was that defendants’ acts are chilling its freedom of speech and
expression by hindering its litigation activities. Although American Freedom also asserted a
Fourteenth Amendment equal protection claim based on supposedly unequal treatment it
received compared to politically favored groups, this claim was similarly tied to the notion that
defendants were burdening American Freedom’s First Amendment rights. As a remedy,
American Freedom asked for injunctive and declaratory relief preventing defendants from
“pejoratively labeling [American Freedom] as [a] ‘hate’ group[],” maintaining “files or databases
containing information” about American Freedom, and sharing information with the SPLC or

similar groups. /d., PagelD 65, 68—69.
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Defendants responded in court and outside of it as well. Out of court, Nessel authored a
post on her official Facebook account challenging American Freedom to “[b]ring it” on while
defending her efforts “to prosecute hate crimes and pursue organizations that engage in illegal
conduct against minority communities.” R.77-2, PagelD 928. Later, Nessel clarified the
approach being taken by her office, explaining in a Detroit News article that the hate crimes unit
“will rely on more than just the SPLC list to determine wrongdoing,” and will use its “own
research and investigation in making a determination as to what organizations are operating as
hate groups in this state.” Id., PagelD 930. And during an appearance before the state senate,
Nessel testified that she never intended to collaborate with the SPLC. Finally, just over a year
after it issued the disputed press release, the state removed the document from Michigan’s
government website under the state’s archiving policies. The press release can still be obtained
through a request under Michigan’s Freedom of Information Act, however, and it is also attached

to the complaint, which American Freedom has posted on its public website.

In court, meanwhile, defendants moved to dismiss American Freedom’s lawsuit due to a
lack of standing and on the merits. In line with Nessel’s out-of-court comments, defendants
argued that American Freedom’s lawsuit distorted the press release. Nessel asserted that she had
no intention of investigating groups based on the SPLC’s Hate Map, as her focus was on credible
tips that could lead to prosecution of hate crimes. Similarly, Arbulu maintained that the alleged
database was to be used only to make outreach strategies, a proposal that died after Arbulu’s
termination and before it could be implemented. For those reasons, defendants argued,
American Freedom had no standing to sue or, at the very least, had failed to state a cognizable

claim.

The district court disagreed. Taking the jurisdictional issue first, the district court
concluded that American Freedom had adequately pleaded standing because the press release
gave the state’s “imprimatur” to the SPLC’s list of hate groups, thereby harming American
Freedom’s reputation. R.35, PageID 644—45. Turning to the merits, the district court, noting the
limits on its consideration of fact questions at the Federal Rule of Civil Procedure 12(b)(6) stage,
found itself unable to consider much of defendants’ contrary evidence, and thus denied their

motion to dismiss.
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Following discovery, the parties filed dueling motions for summary judgment. The
district court took some time to issue its decision. When it did, it ruled in favor of defendants.
Although the district court had previously determined that American Freedom adequately
pleaded standing for purposes of Rule 12(b)(6), it concluded at summary judgment that
American Freedom failed to produce triable evidence of a cognizable injury in fact that was
traceable to defendants. And even had American Freedom done so, the district court continued,
the remedies identified in the complaint would not redress the law firm’s claimed injuries.
Accordingly, the court granted summary judgment to defendants on standing grounds. We turn

now to American Freedom’s appeal from that decision.
IL.

We review de novo the district court’s grant of summary judgment for lack of standing.
Merck v. Walmart, Inc., 114 F.4th 762, 771 (6th Cir. 2024) (citing McKay v. Federspiel, 823
F.3d 862, 866 (6th Cir. 2016)). We will affirm that result if, taking the evidence in a light most
favorable to American Freedom, there is no genuine dispute of material fact and defendants are

entitled to judgment as a matter of law. Id. (citing Fed. R. Civ. P. 56(a)).

A few words about standing to begin. The Constitution limits the federal judicial power
to “Cases” and “Controversies.” U.S. CONST. art. III, § 2, cl. 1. To satisfy that jurisdictional
requirement, American Freedom must establish its standing to sue. Lujan v. Defs. of Wildlife,
504 U.S. 555, 560 (1992). That means American Freedom, to obtain declaratory or injunctive
relief from a federal court, must make three familiar showings. One, that it is either suffering an
ongoing injury in fact, or is imminently likely to suffer an injury in fact. Two, that the injury
likely will be caused by defendants. And three, that the judicial relief requested will likely
redress any of its claimed injuries. FDA v. All. for Hippocratic Med., 144 S. Ct. 1540, 1555
(2024) (citing Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009); Lujan, 504 U.S. at 560—
61).

The standing elements have well-established definitions. “Injury in fact” refers to an
injury that is both “concrete” and “particularized.” Id. at 1556. “[CJoncrete” means the injury is

“real, and not abstract,” Spokeo, Inc. v. Robbins, 578 U.S. 330, 340 (2016) (citation modified),
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usually determined by reference to “harms traditionally recognized as providing a basis for
lawsuits in American courts,” TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2204 (2021)
(citation modified). “Particularized,” meanwhile, requires that an injury affect the plaintiff “in a
personal and individual way.” Lujan, 504 U.S. at 560 n.1. In this setting, where the judicial
relief sought (declaratory and injunctive relief) is forward looking, an injury in fact must also be
“imminent” and “not speculative,” so the harm “must ... be likely to occur soon.” All for
Hippocratic Med., 144 S. Ct. at 1556 (citing Clapper v. Amnesty Int’l USA, 568 U.S. 398, 409
(2013)); see also Bannister v. Knox Cnty. Bd. of Educ., 49 F.4th 1000, 1017 (6th Cir. 2022)
(citing City of Los Angeles v. Lyons, 461 U.S. 95, 105-10 (1983)); Mikel v. Quin, 58 F.4th 252,
258 (6th Cir. 2023) (“Injunctions redress ‘present ongoing’ or ‘imminent future’ injuries.”
(quoting Shelby Advocs. for Valid Elections v. Hargett, 947 F.3d 977, 981 (6th Cir. 2020) (per
curiam))). Put another way, when a plaintiff only requests forward-looking remedies, we regard
past harms as “relevant only insofar as [they are] a launching pad for a showing of imminent

future injury.” Murthy v. Missouri, 144 S. Ct. 1972, 1987 (2024).

As for the critical element of “causation,” a plaintiff’s injury in fact must be “fairly
traceable to the challenged action of the defendant.” Lujan, 504 U.S. at 560 (citation modified).
To that end, we consider “the line of causation between the illegal conduct and the injury.” AlL
for Hippocratic Med., 144 S. Ct. at 1557 (citation modified). The causal chain cannot be “too
speculative.” Id. (citing Clapper, 568 U.S. at 410—11). Nor can it be “too attenuated.” Id.
(citing Clapper, 568 U.S. at 410—11). Far off “ripple effects,” even if predictable, do not support
Article III standing. /d.

“Redressability” accounts for “the relationship between the judicial relief requested and
the injury suffered.” California v. Texas, 141 S. Ct. 2104, 2115 (2021) (citation modified). If
the requested relief “does nothing to redress the alleged injury,” then we have no power to order
it. Mann Constr., Inc. v. United States, 86 F.4th 1159, 1162 (6th Cir. 2023) (citing California,
141 S. Ct. at 2116). But if the asked-for remedy could at least partially redress an injury, even
through nominal damages, the plaintiff has satisfied this element. See Uzuegbunam v.

Preczewski, 141 S. Ct. 792, 801 (2021).
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Worth noting here is the fact that American Freedom’s burden to demonstrate these
elements adjusts “with the manner and degree of evidence required at the successive stages of
the litigation.” Lujan, 504 U.S. at 561. So in responding to defendants’ summary judgment
motion, American Freedom needed to “present enough evidence to create a genuine issue of
material fact over each standing element.” Davis v. Colerain Township, 51 F.4th 164, 171 (6th
Cir. 2022) (citing McKay, 823 F.3d at 867—68). At this stage, “vague allegations about a future
[injury] will not do.” Id. (citing Clapper, 568 U.S. at 409; Lujan, 504 U.S. at 564).

With this backdrop in mind, we turn to the dispute at hand: whether American Freedom
established standing for purposes of surviving summary judgment. Believing not, defendants
primarily emphasize what they see as American Freedom’s failure to meet the first two elements
of standing. As defendants see things, American Freedom has not produced triable evidence that
defendants will “cause[]” American Freedom to suffer an “injury in fact” in the future. All for
Hippocratic Med., 144 S. Ct. at 1555. Before us, American Freedom responds by drawing our
attention to the words of the press release itself, which it believes gives rise to three kinds of
injuries sufficient for standing purposes—reputational, economic, and diversionary. To our
mind, however, American Freedom comes up short across the board: It has not shown how its
proffered reputational harm was caused by defendants, there is no material dispute of fact as to
whether American Freedom suffered economic injury, and it forfeited its diversion of resources

theory.

A. Start with reputational harm, American Freedom’s principal theory. American
Freedom theorizes that, because the February 2019 press release cited the SPLC’s Hate Map
report as evidence of a “troubling trend” that warranted the establishment of a ‘“hate-crimes
unit,” R.7-1, PagelD 71, defendants thereby “endorsed” the SPLC’s selection of American
Freedom as a hate group, R.77-8, PagelD 985. By giving the SPLC’s label “greater credibility
and weight in the mind of the public,” American Freedom says, defendants “exacerbated” the
“reputational harm” caused by American Freedom’s status as an SPLC-designated hate group.
Id. And this reputational hit, the law firm adds, creates a chilling effect on its expression.
Essentially, American Freedom posits that the press release had an “incremental effect . . . over

and above” the reputational hit caused by the SPLC’s existing designation, causing additional
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reputational harm. Lebron v. Rumsfeld, 670 F.3d 540, 562 (4th Cir. 2012) (quoting McBryde v.
Comm. to Rev. Cir. Council Conduct & Disability Orders of the Jud. Conf. of the U.S., 264 F.3d
52,57 (D.C. Cir. 2001)).

Even if we assume that American Freedom suffered reputational harm by virtue of its
designation as a hate group by the SPLC, it has not shown how defendants’ press release caused
incremental reputational injury. Article III standing’s “causation” element requires American
Freedom to show “reputational harms flowing” from defendants’ press release, not the SPLC’s
designation writ large. Turaani v. Wray, 988 F.3d 313, 317 (6th Cir. 2021). Measured by this
standard, American Freedom’s evidence falls flat. For instance, American Freedom points to
news articles acknowledging its status as an SPLC-designated hate group. But these articles do
not establish a causal connection to the press release. Most predate the release; the others do not
mention it. So this alleged injury would be “fairly traceable” at most to the SPLC and its Hate
Map, not defendants. Lujan, 504 U.S. at 560 (citation modified). And were that not enough, no
article dates later than 2019, meaning the evidence gives virtually no insight into whether

American Freedom will face reputational harm in the future. See Murthy, 144 S. Ct. at 1987.

Nor does American Freedom argue that anyone called for or took action against the law
firm based on the press release. American Freedom, in other words, points to no specific third
party who read the press release and “understood the defamatory significance” that American
Freedom attributes to it. Freeman v. Ocwen Loan Servicing, LLC, 113 F.4th 701, 710 (7th Cir.
2024). It is not hard to see why. The press release, remember, never mentions American

Freedom by name; it includes only a text-embedded hyperlink to the SPLC’s Hate Map.

Nor are we persuaded by American Freedom’s assertion that defendants’ press release
gave their “imprimatur” to the SPLC’s Hate Map, which again labels American Freedom a hate
group. That “imprimatur” does not leap off the page. Defendants’ citation to the Hate Map as
evidence of a “troubling trend” indicates that defendants at most endorsed the “trend” identified
by the SPLC and found the SPLC reliable enough to use as a source. R.7-1, PageID 71. But
using the SPLC’s work as a jumping-off point, contrary to American Freedom’s narrative, does

not equate to endorsing the SPLC’s conclusions wholesale, let alone as to the SPLC’s assessment
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of American Freedom in particular. And American Freedom has not put forth any contrary

evidence showing that readers viewed the press release as promoting the SPLC’s designation.

Resisting these conclusions, American Freedom emphasizes one instance where the
Detroit News contacted the law firm after the press release issued “for comment regarding the
announcement that ‘Attorney General Nessel is going to be investigating’ the SPLC designated
hate groups.” R.77-8, PageID 981-82. At most, this evidence reveals that a Detroit News
reporter read the press release, consulted the SPLC’s Hate Map, and saw American Freedom on
the list. But it does not suggest that the Detroit News or anyone else became more likely to
perceive American Freedom as a hate group. To the contrary, the Detroit News published an
opinion piece by an American Freedom co-founder excoriating both Nessel and the SPLC for
falsely labeling the law firm a hate group. Thus, American Freedom cannot show how
defendants’ press release caused harm to its reputation, assuming that its reputation was, in fact,

injured.

Even had American Freedom demonstrated that defendants caused it reputational harm
when the press release first came out, that alone would not get the law firm across the standing
finish line. American Freedom, recall, cannot skate by on past harm alone. See Murthy, 144 S.
Ct. at 1993. So in addition to showing that the press release harmed American Freedom’s
reputation in 2019, the law firm also must show that this injury will exist in the future. See

Mikel, 58 F.4th at 258. American Freedom runs into trouble on that front too.

In general, “where reputational injury derives directly from an unexpired and unretracted
government action,” that harm presumably remains ongoing. Parsons v. U.S. Dep’t of Just., 801
F.3d 701, 711 (6th Cir. 2015) (quoting Foretich v. United States, 351 F.3d 1198, 1213 (D.C. Cir.
2003)). But if that “government action” is “retracted or repealed,” any ‘“‘lingering effects’ on
reputation . . . normally do not furnish a basis for Article III standing.” Foretich, 351 F.3d at
1214 (citing, inter alia, McBryde, 264 F.3d at 56-57); see Sweet v. Cardona, 121 F.4th 32, 43
(9th Cir. 2024). At some point, the logic goes, such claims of bygone reputational harm become
“too vague and unsubstantiated,” effectively mooting the case. McBryde, 264 F.3d at 57 (citing
Advanced Mgmt. Tech., Inc. v. FAA, 211 F.3d 633, 63637 (D.C. Cir. 2000)). Taking all of this
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into account, we consider whether defendants’ press release could still cause reputational injury

in the future.

It is difficult to believe American Freedom’s purported past injury, even if it was caused
by defendants, continues today. Consider defendants’ post-release statements. Shortly after
American Freedom filed suit, Nessel’s spokeswoman explained in a Detroit News article that
Nessel “will rely on more than just the SPLC list to determine wrongdoing.” R.77-2, PagelD
930. Weeks later, Nessel similarly testified before the state senate that she “at no point indicated
that [she] would be working together with the [SPLC].” R.80-6, PageID 1369. In her words,
“[t]hat’s not something that I have ever said and it’s not something that we plan to do.” Id.
Although not an explicit disavowal of the SPLC or its Hate Map, the words nevertheless
undermine American Freedom’s contention that the state fully agrees with the SPLC’s
methodology, undercutting the state’s alleged “imprimatur.” What is more, defendants
represented to us that they do not intend to cite the SPLC in the future. Oral Argument Tr.
23:30-50, 27:00-28:05. Thus, even if American Freedom were right that defendants had
endorsed the SPLC’s hate group label, defendants “[Jretracted” it. Parsons, 801 F.3d at 711

(citation modified).

True, as American Freedom argues, members of the public could theoretically view the
press release going forward, notwithstanding any retraction. See Rtskhiladze v. Mueller, 110
F.4th 273, 277-78 (D.C. Cir. 2024). As a practical matter, however, the state took the press
release down just over a year after its issuance in accordance with its ordinary record policies.
So, to access the archived press release, members of the public would have to specifically seek
out the document through Michigan’s FOIA. And absent evidence that anyone would in fact do
so, American Freedom can only speculate whether simply maintaining FOIA-accessible
information in government files could cause future reputational harm. See J. Roderick
MacArthur Found. v. FBI, 102 F.3d 600, 606 (D.C. Cir. 1996). At any rate, members of the
public have no need for FOIA because American Freedom continues to make the press release
available through its website. Thus, to the extent American Freedom believes the press release
continues to cause reputational harm, that injury almost certainly is “self-inflicted.” Clapper,

568 U.S. at 418.
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Having established that the 2019 press release poses no risk of future reputational harm to
American Freedom, that leaves only the possibility that defendants could make similar
statements down the road. Yet other than at our prompting, neither side addressed whether that
possibility could preserve American Freedom’s standing. Given the six-year timespan since
defendants took down the press release, and pairing it with defendants’ apparent lack of intention
to cite the SPLC again, that is perhaps unsurprising. As such, we need not explore the issue here.

See Pavia v. NCAA, 154 F.4th 407, 414—15 (6th Cir. 2025).

* * *

To sum up: American Freedom has not shown that the 2019 press release poses a risk of
future reputational harm to the law firm. Even accepting that the SPLC’s hate group designation
has harmed American Freedom’s public stature over the years, it still does not establish how
defendants’ press release caused or added to that injury. And even if it did in the days following
its publication, we struggle to see how it could continue to cause harm seven years later. For

these reasons, American Freedom’s reputational theory of standing fails on causation.

B. American Freedom also claims that it suffers ongoing economic harm by way of
decreased donor support. According to American Freedom, the SPLC’s “hate group” label—
supposedly legitimized by the press release—“deters donors from supporting” American
Freedom. Appellant Br. 26. Of course, that bare allegation by itself does not substantiate an
injury in fact. See Tenn. Conf. of the NAACP v. Lee, 139 F.4th 557, 566 (6th Cir. 2025)
(requiring “specific facts” (quoting Somberg v. McDonald, 117 F.4th 375, 378 (6th Cir. 2024))).
American Freedom’s theory, after all, cannot succeed if “it is not sufficiently predictable how
third parties would react to government action.” All. for Hippocratic Med., 144 S. Ct. at 1557.

And the factual support American Freedom offers on this score falls well short of the mark.

Turn to those examples now. First, David Yerushalmi, American Freedom’s co-founder,
testified that following the press release, he received phone calls from donors expressing concern
about the State of Michigan exposing their contributions to the law firm. To be sure, fears of that
kind could theoretically dissuade future donations. Yerushalmi’s testimony, however, never

indicated that those callers threatened to stop donating to American Freedom, let alone fulfilled
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that threat. And it appears they did not: American Freedom points to no evidence of donor

trouble in the roughly seven years that have ensued following the press release.

Second, American Freedom highlights the fact that it was denied participation in
AmazonSmile, a program that afforded Amazon customers the opportunity to donate part of their
purchases to selected charities. True, Amazon did deny American Freedom access to the
program based on the SPLC’s hate group label. But the denial occurred in 2016, nearly three
years before the press release. So that denial traces to the SPLC, not defendants. And as the

AmazonSmile program no longer exists, there is no possibility of future harm in any event.

Third, American Freedom cites articles explaining how activist groups have at times
pressured banks and payment processors to block donations to SPLC-listed hate groups. Perhaps
that risk applies to SPLC-designated hate groups broadly. American Freedom, however, has not
shown how its own de-banking is “certainly impending,” Clapper, 568 U.S. at 409 (citation
modified), let alone how that risk traces back to defendants, see Lujan, 504 U.S. at 560.

Fourth, American Freedom asks to supplement the record with data from 2017-2020
reflecting the number of American Freedom donors and amount donated during that period. At
the outset, American Freedom offers no viable excuse for why it failed to marshal this evidence
in district court. See Sigler v. Am. Honda Motor Co., 532 F.3d 469, 477 (6th Cir. 2008). Even
were we to consider the data, it fails to prove American Freedom’s point. The law firm, the
evidence indicates, received less money in 2019 than in previous years. But that discrepancy
seemingly comes down to one large donor who scaled back contributions in 2019 and 2020 for
reasons American Freedom does not endeavor to explain. At the same time, American Freedom
saw more individual donors in 2019 than it ever had during the highlighted period. And however
one evaluates this data, it cuts off in the first quarter of 2020, revealing very little about
American Freedom’s prospects today, roughly seven years later. All in all, American Freedom

fails to substantiate economic harm—past, present, or future.

C. Finally, American Freedom says that it has “suffered harm” because it must devote
resources to “media releases, mailings, Internet postings, and this litigation” to mitigate its

reputational damage. Reply Br. 11. This theory fails in several respects, starting with the fact
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that American Freedom forfeited the argument by not raising it in its opening brief. See Island
Creek Coal Co. v. Wilkerson, 910 F.3d 254, 256 (6th Cir. 2018) (citing Golden v. Comm’r, 548
F.3d 487, 493 (6th Cir. 2008)). Procedural issues aside, American Freedom’s assertion has
substantive flaws too. Consider the fact that American Freedom describes its injury here as
incident to alleged reputational harm. As a result, were American Freedom to establish a
reputational injury in fact, its diversion-of-resources injury brings nothing new to the table. And
if American Freedom fails to show cognizable harm to its reputation, it cannot “manufacture
standing merely by inflicting harm” on itself “based on . .. fears” of a reputational injury that is
neither “ongoing” nor “certainly impending.” Clapper, 568 U.S. at 416.

In any event, American Freedom does not put on a colorable diversion-of-resources
theory. As the law firm seeks forward-looking relief, evidence of “past injury to its
organizational resources” alone does not suffice. Tenn. Conf. of NAACP, 139 F.4th at 567
(citation modified). Likewise, in describing its future expenditures, American Freedom needed
to give “concrete details” of how it will divert its resources. Id. (rejecting diversion theory
because organization “did not identify any specific individuals . .. whom it planned to help”).
To that end, Yerushalmi’s declaration states that American Freedom “must spend money, time,
effort, and other resources” using its “website, social media, [and] direct mailing” to combat the
reputational hit. R.24-1, PagelD 444. That conclusory allegation leaves us with few if any
details as to what the law firm plans to do in the future. Not only that, add in the reality that
apart from American Freedom’s own say-so, the law firm fails to explain how those efforts
ultimately detract from its regular activities. See Pub. Int. Legal Found. v. Benson, 136 F.4th
613, 631 (6th Cir. 2025) (generic allegation “that [defendant’s] actions prevent [plaintiff] ‘from
engaging in its research, educational, and remedial activities’” are insufficient to survive
summary judgment). Although American Freedom presumably diverts some resources to
continue “this litigation,” Reply Br. 11, maintaining a lawsuit cannot create an injury on its own.
Otherwise, any plaintiff paradoxically could generate standing just by filing a lawsuit. See Equal
Rts. Ctr. v. Post Props., Inc., 633 F.3d 1136, 1138 (D.C. Cir. 2011); Walker v. City of Lakewood,
272 F.3d 1114, 1124 n.3 (9th Cir. 2001) (collecting cases).
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We affirm.
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CONCURRENCE

READLER, Circuit Judge, concurring. The panel opinion arrives at the right conclusion
for the right reasons. An underlying issue that was the subject of extensive engagement by the
parties throughout this appeal, however, garnered less attention than it perhaps deserved. That is

American Freedom’s alleged reputational injury.

The panel opinion resolves this case on the ground that American Freedom failed to
satisfy Article III standing’s causation element. As the panel opinion explains, American
Freedom failed to introduce evidence of an injury specifically caused by defendants’ 2019 press
release. To reach that outcome, however, we would typically also give attention to standing’s
“foremost” requirement: “injury in fact.” Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83,
103 (1998). After all, we could not say that defendants will not “cause” an “injury in fact” to
American Freedom’s reputation without having some threshold in mind for what counts as an
“injury in fact.” FDA v. All. for Hippocratic Med., 144 S. Ct. 1540, 1555 (2024); see Sprint
Commc’ns Co. v. APCC Servs., Inc., 554 U.S. 269, 302 (2008) (Roberts, C.J., dissenting) (“[T]he
elements of standing” are “interlocking and related.”). With the panel opinion having implicitly
assumed such a threshold without further explanation, I add a few words on how I understand the

matter here.

1. Begin with the parties’ presentation of the issues, which frames the way we decide
their case. See United States v. Sineneng-Smith, 140 S. Ct. 1575, 1579 (2020). All agree that
First Amendment litigants like American Freedom cannot gain standing based on “[a]llegations
of a subjective ‘chill.”” Laird v. Tatum, 408 U.S. 1, 13—-14 (1972). That is because chill
“typically constitutes the reason why the governmental imposition is invalid rather than the harm
which entitled a party to challenge it.” Morrison v. Bd. of Educ., 521 F.3d 602, 609-10 (6th Cir.
2008) (citation modified). So while American Freedom alleges that defendants are chilling its
freedom of expression, the law firm concedes that those allegations must come paired with a
“specific present objective harm or a threat of specific future harm.” Laird, 408 U.S. at 13—14;

Morrison, 521 F.3d at 609.

(18 of 24)



C2asec 20516684 Oocoumeent3322 Hided 08327420286 Fage 387

No. 25-1684 Am. Freedom Law Center v. Nessel, et al. Page 17

Beyond that initial point of agreement, however, the parties diverge on whether American
Freedom has supplied enough evidence to that effect. Defendants assert that American Freedom
may not establish standing for its First Amendment theories based solely on an intangible loss of
reputation. Rather, they say, American Freedom must show that this reputational loss will
manifest as tangible injuries, a showing defendants believe the law firm failed to make.
American Freedom, on the other hand, maintains that the term “hate group” has obvious
pejorative weight, sufficient to be deemed defamatory per se. For that reason, American
Freedom contends it is enough to point to the harmful nature of the press release, without having
to show special harm. The parties devoted much of their briefing and oral argument time to

sparring over this distinction.

At first blush, American Freedom appears to have the better of the argument. The
Supreme Court’s decision in TransUnion LLC v. Ramirez, 141 S. Ct. 2190 (2021), helps us
understand how a party demonstrates a reputational injury in fact. See 141 S. Ct. at 2208.
Analogizing to the common law tort of defamation, TransUnion explained that an injury in fact
occurs “when a defamatory statement that would subject [a plaintiff] to hatred, contempt, or
ridicule is published to a third party.” Id. (citation modified). That formulation, it bears
emphasizing, does not require a “readily quantifiable harm” to result from publication. Id. at
2211. As the Supreme Court acknowledged, American courts have traditionally recognized
defamation per se, where “publication is generally presumed to cause a harm.” Id. As such, a
plaintiff can establish an Article III injury based on defamatory statements without showing “any
additional or tangible harm.” Fernandez v. RentGrow, Inc., 116 F.4th 288, 297 (4th Cir. 2024)
(citing TransUnion, 141 S. Ct. at 2210 n.6).

But unlike today’s case, TransUnion implicated neither the First Amendment nor the
long-held rule against “subjective chill”’-based standing. Laird, 408 U.S. at 13. That point bears
noting, as controlling First Amendment cases could be read to set a higher bar than TransUnion.
Take, for instance, Meese v. Keene, 481 U.S. 465 (1987). There, the Supreme Court held that a
politician had standing to challenge the government’s designation of films as “political
propaganda.” Meese, 481 U.S. at 467—68. But it based that holding not on the pejorative nature

of the designation itself, but instead on data suggesting that the designation would harm the
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politician’s chances at reelection were he to exhibit the films as desired. Id. at 473—74. To a
similar end is our decision in Parsons v. United States Department of Justice, 801 F.3d 701 (6th
Cir. 2015). In Parsons, a group of civilians who identified as “Juggalos” challenged an FBI
threat assessment that classified Juggalos as a gang. 801 F.3d at 706-07. We held that the
plaintiffs had adequately pleaded standing because the Juggalos’ label caused “concrete

AN 1Y

reputational injuries,” subjecting the plaintiffs to “improper stops,” “searches,” “denial of

employment,” and the like. Id. at 712.

One could read these decisions, as do defendants, to imply that only tangible evidence of
reputational harm can confer standing in cases like this one. That rule has some commonsense
appeal. Uncharitable words undoubtedly hurt. But absent outward manifestations of that hurt,
those words do little to move one’s “subjective chill” into the realm of “objective harm.” Laird,
408 U.S. at 13—14. That reasoning has led at least one circuit to conclude that the minimum
showing to obtain “presumed damages of defamation per se” nonetheless “do[es] not establish a
concrete harm sufficient” for “standing” in the First Amendment context. Zherka v. Amicone,
634 F.3d 642, 646 (2d Cir. 2011); c¢f. Mezibov v. Allen, 411 F.3d 712, 722 (6th Cir. 2005)
(“[G]eneralized harm to character and reputation” fails to state a First Amendment retaliation
claim on the merits.). Another court employed the same logic to rebuff a suit in which American
Freedom pursued a strikingly similar theory against New York’s attorney general. See Miller v.
James, 751 F. Supp. 3d 21, 32-33 (N.D.N.Y. 2024) (citing Zherka, 634 F.3d at 646), aff’d, No.
24-2785, 2025 WL 1085815 (2d Cir. Apr. 9, 2025).

Measured by this more stringent standard, American Freedom’s claim of reputational
harm comes up short. The law firm does not appear to have introduced evidence of tangible
reputational consequences that trace back to defendants. Indeed, as defendants point out, it is not
obvious that American Freedom is being deterred from engaging in its expressive activities in the

first place.

That said, defendants’ reading of Meese and Parsons may not be the intended one. One
might fairly question why we would require “a particular kind of injury” to “create standing for a
particular kind of constitutional claim.” Carman v. Yellen, 112 F.4th 386, 410 (6th Cir. 2024)
(citing Parsons, 801 F.3d at 711-13) (citation modified). On that point, other courts have
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reasoned that, while “harm to reputation” caused by a public official “may be sufficient to
establish standing,” that harm is not necessarily “enough to establish an abridgment of free
speech rights” based on chilled expression. FEaton v. Meneley, 379 F.3d 949, 955 (10th Cir.
2004); Kennedy v. Warren, 66 F.4th 1199, 1206 (9th Cir. 2023) (finding standing based on
“reputational injury” but concluding that such injury “is not itself a reason to prevent government
officials from engaging in the rough and tumble of political debate”). Under that view, perhaps
American Freedom’s inability to point to tangible manifestations of reputational harm goes to the
merits of the law firm’s free speech claims, even if defamation per se could have given the law
firm Article III standing to pursue them. And because, in this context, jurisdictional and merits
issues are often susceptible to overlapping proof, that would explain why courts have tended to
cast their reasoning under both frameworks. Compare Zherka, 634 F.3d at 646, with Mezibov,
411 F.3d at 722. At least to some extent, that reality seems to fuel the parties’ disagreement over

the proper evidentiary standard in this case.

2. For today’s purposes, however, it is enough to note that American Freedom does not
prevail even under its own view. The panel opinion assumes that American Freedom need only
show that someone would view defendants’ press release and “underst[an]d” its “defamatory
significance.” Panel Op. at 9 (quoting Freeman v. Ocwen Loan Servicing, LLC, 113 F.4th 701,
710 (7th Cir. 2024)). That corresponds to American Freedom’s position that, as recognized in

TransUnion, defamation per se can serve as an injury in fact.

That standard deserves some further elaboration. With TransUnion as the guiding light, a
party need show only that a “defamatory statement that would subject him to hatred, contempt,
or ridicule” has been “published to a third party.” 141 S. Ct. at 2208. What must American
Freedom do to hit that mark? As for the test’s injury aspect, it falls on American Freedom to
“show how” defendants’ statements would tend to harm its reputation. McNaught v. Nolen, 76
F.4th 764, 772 (8th Cir. 2023) (citation modified). So while American Freedom need not prove a
“readily quantifiable harm,” TransUnion, 141 S. Ct. at 2211, it still needs to show with some
specificity why the statements are defamatory. “Generalized allegations of reputational harm”
are not enough. Turaani v. Wray, 988 F.3d 313, 317-18 (6th Cir. 2021) (quoting Warth v.
Seldin, 422 U.S. 490, 508 (1975)). And as for the publication component, American Freedom
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must show that a third party not only saw the statements at issue but also “underst[oo]d the
defamatory nature of the communication.” Freeman, 113 F.4th at 709 (quoting Ewing v. MED-1
Sols., LLC, 24 F.4th 1146, 1154 (7th Cir. 2022)); see TransUnion, 141 S. Ct. at 2210 n.6
(defendant must have “brought an idea to the perception of another” (quoting Restatement of

Torts § 559 cmt. a (A.L.L. 1938))).

Applying that standard here, the panel opinion rightly concluded that American Freedom
has not put forth evidence sufficient to link any injury in fact to the 2019 press release. Yet the
above articulation of the law exposes a wrinkle unexamined here. Recall, as the panel opinion
notes, that we know of just one third party who saw the press release and connected it to
American Freedom, the Detroit News. Given that defendants did not directly label American
Freedom a hate group, but rather hyperlinked a SPLC webpage that did, we held that this fact
alone did not create a genuine dispute of fact as to whether the Detroit News “understood the

defamatory significance” of the press release. Freeman, 113 F.4th at 710.

Had American Freedom framed its arguments differently, it may have had better
prospects of success. To determine what qualifies as an injury in fact, we ask whether the injury
alleged “bears a ‘close relationship’ to a harm traditionally recognized as proving a basis for a
lawsuit in American courts.” TransUnion, 141 S. Ct. at 2208 (quoting Spokeo, Inc. v. Robbins,
578 U.S. 330, 341 (2016)). And at common law, “one who repeats or otherwise republishes
defamatory matter is liable to the same extent as though he had originally published it.”
Restatement, supra, § 578. Under that rule, one could argue that, by disseminating a hyperlink
to the SPLC’s website to the Detroit News, defendants effectively republished the SPLC’s
designation of American Freedom as a hate group. Assuming, as the panel opinion does, that the
SPLC’s designation is defamatory, then perhaps American Freedom could trace a reputational

injury back to defendants under the TransUnion standard after all.

Ultimately, however, American Freedom adopted a different theory of its case, one in
which defendants’ press release added to the law firm’s existing injury by giving the State of
Michigan’s “imprimatur” to the SPLC’s hate group label. As American Freedom did not take up
this alternative theory, we rightly did not to take it up either. See Sineneng-Smith, 140 S. Ct. at
1579; Pavia v. NCAA, 154 F.4th 407, 414 (6th Cir. 2025). Yet with lively discourse dominating
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today’s political culture, another case like American Freedom’s might not be far off, which in
turn may bring resolution to this open question. See Wright v. Spaulding, 939 F.3d 695, 704 (6th
Cir. 2019) (holding that where an earlier panel did not “consider and consciously decide” an

issue, the matter remained open for resolution in a future case).



